Copnep>xaHue:

BBEOEHWE

B ntobbix NPaBOBOOTHOLLEHUSAX, UMEKOLLUM CBOU MPUYUHBLI U MpOTeKatoLwme B
onpenenéHHbIX YCNoBUSAX, rae LeHTpasbHbIM MeCTOM SABAIOTCA BHELWHME
obcToaTenbCcTBa, NpmnobpeTatoT ocoboe 3HavyeHUe puanydeckme akTbl B CUy
NpaBoOBbIX NOC/EACTBUN, MPU HACTYMNJIEHNN KOTOPbIX 3aKOHOA4ATEb CBA3bIBAETCH UX
HacTynneHne. Kak HEBO3MOXXHO MOHATb CYLLHOCTb ABMXEHNSA 6e3 n3y4eHnsa NnpuymH, ero
NOPOXXOAoLWNX, U YCIIOBUIA, B KOTOPbIX OHO NPOTEKaeT, Tak N HEBO3MOXXHO MOHATb
NMpaBoOBble OTHOLLIEHUSA B UX AUHAMUNYECKOM COCTOAHUN 6e3 n3yvyeHnsa obCcToAaTeNnbCTB,
KOTOPbIM 3aKOH NMpuaaeT lopnanyeckoe 3Ha4YeHne N KoTopble NpMBoaAT K
BO3HMKHOBEHUIO, N3MEHEHWIO U MPEKPALLEHNIO MPAaBOBbIX OTHOLWEHWA, TO eCTb
topnaonyeckmnx pakToBs.

CnenyeT OTMETUTb, 3aBeLlaHNEM CHMTAOT OJHOCTOPOHHIOW caenky. ChnenoBaTenbHO,
06benHEeHbl HECKOJIbKO CaMOCTOATE/IbHO-MPABOBLIX AENCTBUA B OAWNH UHCTPYMEHT.
3aBelaTesbHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/IMYEH OT AENCTBUSA MO NMPUHATUIO
HacNeACTBEHHbIX NPaBa KakK CaMOCTOATENbHbIX akTOB. CyLLEeCTBYOT pa3/inyHble L3,
KOTOpPbI€ ONMPAOTCA U He CBSA3aHbl MpaBamMu N 0643aHHOCTAMU, TaK KakK 3aBellaTesbHble
NeNncTBus, Takne Kak NpuHATME HacneacTBa, NojlyYeHne JOBEPEHHOCTEN, He
oba3bIBaoLMe HacnenoaaTenen, HacJleHUKOB 1 JOBEpUTeNel ycTaHaBaMBatoLme
Kakne-nmbo NpaBOOTHOLLEHUS, HO CBA3bIBAOLWME UX CAMUMU OENCTBUAMUN, MPU 3TOM OHU
OCTAlOTCH NOJIHOCTbIO B MX BNAacTU. [loBepuTeSibHbIE JOKYMEHTbI, MOFyT OblTb OTMEHEHbI
B /11060 MOMEHT, a Hac/leAHUKN MOTYT N He OCYLLEeCTBSATb AEACTBUSA MO NPUHATUIO
HacNeaCTBEHHOW MacChl fa)ke Mo COBEPLUEHHO NeCTBUTENIbHOMY 3aBeLLaHuIo.

CnenyeT OTMETUTb, 3aBellaHNEM CHMTAT OJHOCTOPOHHIOW caenky. ChnenoBaTesbHO,
06begNHEHblI HECKOJIbKO CaMOCTOATE/IbHO-MPaBOBbIX AEACTBUN B OANUH WHCTPYMEHT.
3aBellaTesIbHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/INYEH OT AENCTBUSA MO MPUHATUIO
HacNeACTBEHHbIX NMPaBa Kak CaMoCTOoATesIbHbIX akToB. CyLlecTBYIOT pa3/indHblie n1ua,
KOTOpPbIe ONUPAOTCA U HE CBSA3aHbl MpaBamMu N 0643aHHOCTAMU, TaK KakK 3aBellaTesbHble
NeNncTBus, Takne Kak NpuHATME HacneacTBa, NojlyYeHne JOBEPEHHOCTEN, He
obsa3bIBaOWMe HacedodaTesNen, HacneAHUKOB U [0BepUTesien yCTaHaBInBaoLWne
Kakune-1mbo NpaBOOTHOLLEHWS, HO CBA3bIBAlOLME UX CAMUMW OENCTBUAMU, NPU 3TOM OHMU
OCTaloTCS NOJIHOCTLIO B X BNacTU. [loBepuTesibHble OKYMEHTbI, MOryT ObiTb OTMEHEeHbI



B 11060 MOMEHT, a HaCNeaHUKMN MOT'yT N HE OCYyLLeCTBJIATb nencTend no MPUNHATUIO
HacneacTBeHHOW MacChl Aa)ke no coBepLUeHHOo ,D,eVICTBMTeﬂbHOMy 3aBelaHNnIo.

PaccMoTpeHune BONPOCOB, KOTOPble CBA3aHbI C lOpUANYeCKUMUN (hakTaMn B rpaK4aHCKOM
rnpaBe MMeeT CBOEeN OCHOBHOM Lesibio CO34aHNE NX nepapxuun, oxeaTbiBalowas coborwo
BO3HUMKalOLLME ABNEHNSA, KOTOPbIe MOryT npuobpeTaTbh opnanvyeckoe 3Ha4YeHme corinacHo
TpeboBaHMAM 3aKoHOAATeNbCTBa PO, oTpaxkatowme B CBOUX pPas/INYHbIX pybpukax u
noapa3snesieHns X BHeLWHNEe npaBoBble 0COBEeHHOCTN N CBOWNCTBA, NpUCyLLne pa3anyHbiM
BUAAM TakKuX ycnoBuin. Takasa cuctema bbisia co3gaHa, HO, B HacTosLee BpeMs oHa bbina
noaBeprHyTa 3Ha4YNTENIbHbIM U3MEHEHUAM N OO0MOJIHEHUAM. TaKUM NPUMEPOM MOXKET
C/IY>KUTb TO, 4TO B HEé Obl/I0 BKJIIOYEHLI CNeUnalibHble YKa3aHNA Ha OeNCTBUA,
NMPOTMBOMNOJIOXKHbIE HOPMaM rpasa, T.e. Ha NpaBoHapyLweHns. 3aTeM, BblOeNnun
CJINTHbIE NN CNIOXKHbIE lopnanyYeckme pakTbl, COCTaB KOTOPbIX 0Opa3yeT n3BecTHoe
€OWNHCTBO COBbITUI N AENCTBUN, KOTOPbie HEOH6XOANUMbI A1 BOSHUKHOBEHUSA U
npekpaweHnsa NpaBoOTHOLWEHNA. YCOBEPLEHCTBOBAHNE CUCTEMbI IOPUANYECKNX PAKTOB
OCYLLEeCTBNAETCS U B HacTosLLee BpeMs, pe3ysibTaTbl KOTOPON KPOME Hay4YHbIX TPyOoOB
TaK>)Xe Halwnm CBoe oTpakeHne u B NpaKaaHCKoOM Koaekce PO [24].

AKTYanbHOCTb TEMbI NCC/IelOBaHUS 00yCNOBIEHa TEM, YTO Ha NPOTAXKEHNN BEKOB U B
HacTosAllee BpeMs BeayLiune yY€Hble-LUNBUINCTbI CHUTAIN U CHUTAKOT, YTO lopuanyeckmne
(haKTbl rpa>k4aHCKOro NpaBa Kak OCHOBAHMWS BO3HUKHOBEHUWS, U3MEHEHUS U
NpeKpaLLeHns rpa)KAaHCKNX rnpas 1 06593aHHOCTEN ABNAIOTCSA OAHOWN U3 rNTaBHENLWNX
npo6siem o6LLen YacTn rpa)KA4aHCKO-NPaBOBON HAayKMW.

B HacTosiLee BpeMsA n3yyeHnemM 3Toro Bonpoca 3aHmnMatoTca Abywenko 1.6.,
ButpsaHckuin B.B., KpactokoB A.B., 1 op. KOTopble OOMOJIHAT N KOPPEKTUPYIOT AAHHYIO
CUCTEMY B CBSI3M C BOSHUKHOBEHWEM HOBbIX lopnanyecknx oakToB N COCTABOB, 4TO
06ycnoBneHO NepexonoM Hallero rocygapcTBa K pbIHOYHbIM OTHOLLEHUSM, Pa3BUTUSA
npaBa COOBCTBEHHOCTU M €ro pas/INYHbIX POPM, YCIIOXKHEHUSA FPaKAaHCKMNX
MPaBOOTHOLLUEHUN.

LLenbio KypcoBou paboTbl ABNAAEGTCA aHa/IN3 NOHATUA LOPUANYECKNX PaKTOB B
rpa>KgaHCKOM MnpaB.e.

3apavyaMm KypcoBor paboTbl aBAAOTCA:

e MCC/lefoBaTb NPaBOBYO MPUPOAY PUANYECKUX (DAaKTOB;
e NPOAHaNN3NPOBATb COOTHOLLUEHME NOHATUN LOPUONYECKNI PAKT, COCTaB
opnanydeckoro pakTa u pakTu4eckum (ropngn4ecknmn) CocTas;



e NCCNefOBaTb AOrOBOP U COENKN KakK Hanboniee pacnpoCTpaHeHHble puanyeckmne
daKThbl;
e MpoaHaNM3npoBaTb agMUHUCTPATUBHO-MPABOBbIE aKThl KaK lopuanyeckmne akThl.

OO6beKT nccnenoBaHus - 06LLECTBEHHbIE OTHOLLEHUS, BO3HMKAOLIME B pe3ysibTaTe
HacTynneHus Kakoro-nmbo cobbiTna nnm B npouecce coeepLleHuna BoJ1eBOro akTa.

MpenMeTOM NCC/Ie0BaHMS ABNSAIOTCA 3aKOHbI U HOPMATUBHbIE aKTbl, PeryampyoLine
OCHOBaHWS BO3HMKHOBEHUSA FPpa)KAaHCKMX NpaB 1 0693aHHOCTEN, a Tak>XKe Hay4Has
nuTepaTypa No gaHHOMY BOMpPOCY.

CTpyKTypa OaHHOM AUMNJIOMHON paboTbl COCTOUT U3 BBEAEHUS, OCHOBHOM YacTy,
BKJItOYatoLWen B cebs 2 rna., 3ak/l04eHUs, CNNCKa NCTOYHUKOB.

CnepnyeT OTMETUTb, 3aBellaHNeM CYHUTAOT OJHOCTOPOHHIOW caenky. CnenoBaTesibHO,
06beaNHEHbI HECKOIbKO CaMOCTOATE/IbHO-NPaBOBbIX AEACTBUN B OANH UHCTPYMEHT.
3aBellaTesbHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/INYEH OT AENCTBUS MO MPUHATUIO
HacNeACTBEHHbIX NMpaBa Kak CaMoOCTOATesIbHbIX akToB. CyLLeCcTBYIOT pa3/inyHble n1ua,
KOTOpble ONMPAOTCH U HE CBSI3aHbl NPaBaMn 1 0053aHHOCTSMU, TaK Kak 3aBellaTesSbHble
NEeNCTBUSA, TaKMe KaK MPUHATNE HACeaCcTBa, NojlyYeHne JOBEePEHHOCTEN, He
ob6s3bIBaOLME HacenoaaTesNen, HacneaHUKOB U [0BEepUTesien yCTaHaBIMBaoOLIneE
Kakune-nnbo NpaBOOTHOLLEHWS, HO CBA3bIBAOLIME X CAMUMKW OENCTBUSMU, NPU 3TOM OHMU
OCTalOTCS NOJIHOCTbIO B X BNacTu. [loBepuTesbHble OKYMEHTbI, MOryT OblTb OTMEHEHbI
B Nto60ON MOMEHT, @ Hac/IeAHUKN MOTyT 1 HE OCYLLECTBATb AEACTBUS NO NPUHSATUIO
Hac/neaCTBEHHOM MAcChl Aa)ke N0 COBEPLUEHHO AeNCTBUTENbHOMY 3aBELLaHMIo.

CnenyeT OTMETUTb, 3aBellaHNEM CYHMTAOT OAHOCTOPOHHIOW caenky. CneanoBaTesibHO,
06beaNHEHblI HECKOIbKO CaMOCTOATE/IbHO-MPaBOBbIX AEACTBUN B OANUH UHCTPYMEHT.
3aBellaTesIbHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/INYEH OT AENCTBUS MO MPUHATUIO
HaCcNeACTBEHHbIX NpaBa Kak CaMOCTOATEsIbHbIX akToB. CyLEeCcTBYIOT pa3/indHble N1ua,
KOTOPbIE ONMPAKTCA U HE CBSA3aHbI MpaBaMn N 0653aHHOCTAMU, TaK KakK 3aBellaTesbHble
NEeNCTBUSA, TaKMe Kak MPUHATNE HACeaCTBa, NojyYeHne JOBEPEHHOCTEN, He
ob6s3bIBaOLME HacedoAaTesNen, HacneAHUKOB U [0BepUTesiel yCTaHaBInBaoLIne
Kakue-nnbo NpaBOOTHOLLEHWS, HO CBA3bIBAOLIME X CAMUMKU OENCTBUSMU, NPUN 3TOM OHMU
OCTalTCSs NOJIHOCTbIO B X BNacTu. [loBepuTesbHble OKYMEHTbI, MOryT OblTb OTMEHEHbI
B Nt060ON MOMEHT, @ Hac/leAHUKN MOTYT 1 HE OCYLLECTB/ATb AEACTBUS NO NPUHSATUIO
HacneaCcTBEHHOM MAcChl Aa)ke N0 COBEPLUEHHO AeNCTBUTENbHOMY 3aBEeLLaHMIo.

CnepyeT OTMETUTb, 3aBellaHNEM CYMTAOT OAHOCTOPOHHIOW caenky. CnenoBaTesibHO,
obbeiMHEeHblI HECKOJIbKO CAMOCTOATEIbHO-NPABOBbIX AENCTBUA B OANH MHCTPYMEHT.



3aBellaTesibHbIN JOKYMEHT, 3TO aKT, KOTOPbIA OTJIMYEH OT AENCTBUSA MO NPUHATUIO
Hac/eA4CTBEHHbIX MPaBa Kak CaMOCTOoATeNbHbIX akToB. CyLeCcTBYOT pa3inyHbie nmua,
KOTOpblE ONMPAalOTCA U He CBA3aHbl NpaBaMn N 0693aHHOCTAMM, TaK KaK 3aBellaTesbHble
NEencTBuA, TakKMe Kak NMPUHATUE HacieacTBa, NnosiyveHne NOBEPEHHOCTEN, He
obsA3bIBalOWME HacnegonaTenen, HaceAHMKOB N AOBepuTenen ycTaHaBameawwme
Kakne-nmbo npaBOOTHOLLUEHNSA, HO CBA3bIBAKOLIME UX CAMUMUN OENCTBUAMU, NPU 3TOM OHWU
OCTaloTCA NOSIHOCTbLIO B UX BNAaCTU. [loBepuTeSibHbIE LOKYMEHTbI, MOryT ObiTb OTMEHEHbI
B J10OOOM MOMEHT, @ HAaCNeAHUKN MOryT U He OCYLLEeCTBATbL AENCTBUSA MO NPUHATUIO
Hac/eaCTBEHHOM MAcCChl Aa>ke MO COBEPLUEHHO AENCTBUTE/IbHOMY 3aBeLlaHuIo.

1. OOwWwan xapakTepucTuka ropuagunieckux ¢pakros

CnepnyeT OTMETUTb, 3aBellaHNeM CYHUTAOT OJHOCTOPOHHIOW caenky. CnenoBaTesibHO,
06beaNHEHbI HECKOIbKO CaMOCTOATE/IbHO-NPaBOBbIX AEACTBUN B OANH UHCTPYMEHT.
3aBellaTesibHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/INYEH OT AENCTBUS MO MPUHATUIO
HacNeACTBEHHbIX NMpaBa Kak CaMOCTOATesIbHbIX akToB. CyLLeCcTBYIOT pa3/indHble n1ua,
KOTOpble ONMPAOTCH U HE CBSA3aHbl NPaBaMn 1 0053aHHOCTSAMM, TaK Kak 3aBeLlaTesbHble
NENCTBUSA, TaKMe KaK MPUHATUE HACeaCTBa, NojyYeHne JOBEPEHHOCTEN, He
ob6s3bIBaOLME HaceaoaaTesNen, HacneaHUKOB U [0BEepUTesIeN yCTaHaBIMBaOLInE
Kakune-nnbo NpaBOOTHOLLEHWS, HO CBA3bIBAOLIME X CAMUMKW AENCTBUSMU, NPUN 3TOM OHMU
OCTalOTCSs NOJIHOCTbIO B X BNacTu. [loBepuTesbHble OKYMEHTbI, MOryT OblTb OTMEHEHbI
B Nt060ON MOMEHT, @ Hac/leAHUKN MOTYT 1 HE OCYLLECTBATb AEACTBUS NO NPUHSATUIO
HacneaCTBEHHOM MAcChl Aa)ke N0 COBEPLUEHHO AeNCTBUTENbHOMY 3aBELLAHMIO.

CnepnyeT OTMETUTb, 3aBellaHNeM CYHUTAOT OJHOCTOPOHHIOW caenky. CnenoBaTesibHO,
06beaNHEHbI HECKOIbKO CaMOCTOATE/IbHO-NPaBOBbIX AEACTBUN B OANH UHCTPYMEHT.
3aBellaTesibHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/INYEH OT AENCTBUS MO MPUHATUIO
HacNeACTBEHHbIX NMpaBa Kak CaMOCTOATEsIbHbIX akToB. CyLLeCcTBYIOT pa3/indHble N1ua,
KOTOpble ONMPAOTCH U HE CBSI3aHbl NPaBaMn 1 0053aHHOCTSMU, TaK Kak 3aBellaTesbHble
NENCTBUSA, TaKMe Kak NMPUHATUE HACeaCcTBa, NojyYeHne NOBEPEHHOCTEN, He
ob6s3bIBaOLME HacenoaaTesNen, HacneaHUKOB U [0BEepUTesIen yCTaHaBIMBaoOLIneE
Kakune-nnbo NpaBOOTHOLLEHWS, HO CBA3bIBAOLIME X CAMUMKW OENCTBUAMUN, NPUN 3TOM OHMU
OCTalTCS NOJIHOCTbIO B X BNacTu. [loBepuTesbHble OKYMEHTbl, MOryT OblTb OTMEHEHbI
B Nt060ON MOMEHT, @ Hac/IeAHUKN MOTYT M HE OCYLLECTB/ATb AEACTBUS NO NPUHSATUIO
HacneaCcTBEHHOM MAcChl Aa)kKe N0 COBEPLUEHHO AEeNCTBUTENbHOMY 3aBELLaHMIo.



CnepnyeT OTMETUTb, 3aBeLlaHNeM CYHMTAOT OJHOCTOPOHHIOW caenky. CnenoBaTesbHO,
06beaNHEHblI HECKOIbKO CaMOCTOATE/IbHO-NPaBOBbIX AEACTBUN B OANH UHCTPYMEHT.
3aBellaTesibHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/INYEH OT AENCTBUS MO MPUHATUIO
Hac/leACTBEHHbIX NPaBa Kak CaMOCTOSATEeNbHbIX akTOB. CyLLEeCcTBYOT pa3finyHble nuLa,
KOTOpble ONMPAOTCH U HE CBSI3aHbl NPaBaMn 1 0063aHHOCTSMU, TaK Kak 3aBeLLaTeSIbHble
NeNCTBUS, TaKne Kak NMpUHATUE HacnencTBa, rnojlydyeHne NOBEPEeHHOCTEN, He
ob6s3bIBaOWME HacleaoaaTesNen, HacneaHUKOB U OBEPUTESIEN YCTaHaBIMBaOLWINE
Kakue-nnbo NpaBOOTHOLLEHWS, HO CBA3bIBAOLLME X CAMUMKW OENCTBUSMUN, NPUN 3TOM OHMU
OCTalTCS NOJIHOCTbIO B X BNacTu. [loBepuTesbHble OKYMEHTbI, MOryT ObiTb OTMEHEHbI
B /060N MOMEHT, @ HaCNeAHUKN MOTYT N HE OCYLLLIECTBAATbL AENCTBUS MO MPUHATUIO
HaCNeACTBEHHOW MACChl a)Xe MO COBEPLUEHHO NeACTBUTESIbHOMY 3aBEeLLaHUIo.

CnepnyeT OTMETUTb, 3aBeLlaHNeM CYHMUTAOT OAHOCTOPOHHIOW caenky. CnenoBaTesbHO,
06beaNHEHblI HECKOIbKO CaMOCTOATE/IbHO-NPaBOBbIX AEACTBUN B OANH UHCTPYMEHT.
3aBellaTesibHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/INYEH OT AENCTBUS MO MPUHATUIO
Hac/NeACTBEHHbIX NpPaBa Kak CaMoOCTOSATENbHbIX akTOB. CyLLEecTBYOT pa3finyHble NuLa,
KOTOpble ONMPAOTCH U HE CBSI3aHbl NPaBaMn 1 00653aHHOCTSAMU, TaK Kak 3aBeLlLaTesbHble
NeNCTBUS, TaKne Kak NMpUHATUE HacnencTBa, rnojydyeHne OBEPEHHOCTEN, He
ob6s3bIBaOLME HaceaoaaTeNen, HacneaHUKOB U [0BEpUTEsIEN YCTaHaBIMBaOLINE
Kakue-nnbo NpaBOOTHOLLEHWS, HO CBA3bIBAOLLME X CAMUMKN OENCTBUSMU, NPUN 3TOM OHMU
OCTalTCS NOJIHOCTbLIO B X BNacTu. [loBepuTesibHble OKYMEHTbl, MOryT ObiTb OTMEHEHbI
B /060N MOMEHT, @ HacNeAHUKN MOTYT N HE OCYLLLIECTBAATbL AENCTBUS MO NMPUHSATUIO
HacneaCcTBEHHOM MAcChl Aa)ke N0 COBEPLUEHHO AeNCTBUTENbHOMY 3aBELLaHMIO.

1.1.MpaBoBana npupoana ropuanyeckux aKkTos

FOpnandeckmne hakTbl ABAAIOTCA OAHOMN N3 LLEHTPaJIbHbIX 1 BMECTe C TeM KJII0YEBbIX
KaTeropun opucnpyaeHumn. bes Hux, Tak e Kak n 6e3 HopMm npasa, HEMbICIMMO
rMpaBoOBOE peryanpoBaHmne obLecTBEHHbIX OTHOLWEHNI. OHKX BbICTYMAOT ABUXKYLLEN
cuon B AMHaMuKe obuecTBeHHbIX OTHOLIEHNIN, HENOCPEACTBEHHOW MPUYNHON UX
BO3HUKHOBEHWS, N3MEHEHUS U NMPeKpalleHns. TeMm He MeHee, HECMOTPS Ha CTOJb
BbICOKYO OOKTPUHAJIbHYIO 1 MPaKTUYECKY0 3HAaYMMOCTb, lopuanyeckmne gakTbl Kak
Hay4yHas KaTeropus n Kak 371IeMeHT MexaHu3Ma NpaBoOBOro peryjnmpoBaHnUsa He NMEKOT Ha
CerogHsAWHNN AEeHb aAeKBATHOro0, yAOBAEeTBOPSAOLWEro NnoTpebHOCTAM opnanYeCcKomn
HaYKW U NPaKTUKN NMOHMMaHnsa. CneacTBMEM 3TOr0 SABAAKTCSA HEMPeKpallatowmecs
Hay4Hble Cnopbl, Uesnblh KoMMekc NnpobseM NpakTU4eCcKoro nJsaHa, a
HenocpencTBEHHOM MPUYNHON, KaK NpeacTaBAseTCs, - CJIOXXKHOCTb CoLManbHON n



topnanyeckon npmpoabl 4aHHOro assaeHus [19].

OAOHOM N3 XapaKTepHbIX 0COBEeHHOCTEN 3BOMOLNN NOHATMSA "topnanyeckmne pakTbl"
ABNAETCA pacwmpeHme ero obbema. B cCOBpeMEeHHOW HayKe CYHUTaeTCs, YTO TEPMUH
"topuanydeckne akTbl" BB B Hay4HbIn 060poT CaBUHbLMN.

CnoBo "pakT" nmeeT NnaTuUHCKoe nponcxoxaeHune (nat. factum - caenaHHoe,
cBepLuMBLIEEcs) - 3TO AencTeuTesnbHoe cobbiTne, aBneHme, To, 4To NPON30LLIO B
DENCTBNTENIbHOCTU. B BosbLLION COBETCKOM SHUMKIONEANN NMPUBOONTCA TPU 3HAYEHUSA
dakTa: 1) B 06bI4HOM cnoBoynoTpebneHnm CMHOHMM NOHATUN UCTUHA, cobbiTUe,
pe3ynbTaT; 2) 3HaHMe, LOCTOBEPHOCTb KOTOPOro AoKa3aHa; 3) B JIOTMkKe N MeTo40J10r nun
HayKun hakTbl - 0cob0oro poaa nNpeanoXXeHus, PukcupyoLwme amnupmnyeckoe 3HaHme [17].

®aKT - 3T0 NoHATMe ¢ 6onbwnM 0b6bemMoM. IM oxBaTbiBaeTCA BeCKoHe4YyHoe
MHoroobpasune aBneHnin 06 bLEKTUBHONO N CyObeKTUBHOIO Nopsaka.

YTO CcywecTBYIOT nNpegmMeThbl, pacrnojloXXKeHHble B U3BECTHOM MNopsaake, eCTb (PaKkT; 4To
yenoBeK BNAEN NAK Chblan YTOo-HMBYOb, eCTb haKT; 4TO YesIOBEK CKa3asl CJI0BO UINn
Lenbin psan C/oB, eCTb PaKT; YTO YesIOBEK OEepPXXUTCA U3BECTHOr0O MHEHUSA, NMeeT
n3BeCcTHoe HaMmepeHue, gencTeyeTt fobpocosBecTHo, NOOUT, HEHAaBNAWT, CO3HaBaN B
OaHHOe BpeMs AaHHOe CoCTosHMe, bbla1 B M3BECTHOM COCTOSIHUM 3400POBbS, MMEN TaKylo-
TO penyTauuio, BCe 3TO PaKThl.

B 3aBMCMMOCTW OT IOPUANYECKOr0o 3Ha4YeHus Bce hakTbl (06 bEKTUBHbLIE N CYOBEKTUBHbIE)
MO>XHO Noapa3aennTb Ha ABe 6onblune rpynnbl: opuanyeckn 6espasnmyHblie n
lopUaNYEeCcKn 3HaYMMbIe.

FOpnanydeckn 6e3pasnnyHble pakTbl - 3TO haKTbl, HE BOBJIEKAEMbIE B NPOLLECC NPaBOBOro
peryanpoBaHuns ob6LeCcTBEHHbIX OTHOLUEHUI U B CUY 3TOMO He MMEoLLMe IPUan4Yeckoro
3Ha4yeHus. K HUM MO>XHO OTHeCTU NoboBb, APYXOY, CMMNaTUK, aHTUNATUN U T.4. U T.1.

FOpunanyeckn 3Ha4vynmmble PaKTbl - 3TO (PaKThbl, BbINOJIHAKOLWME onpefenieHHYI PYHKLNIO B
npouecce rnpaBoBOro peryanpoBaHmsa obLLeCcTBEHHbIX OTHOLWEHUI N KaK cnencTeue -
nMeruwne To NN NHoe rpuanvyeckoe 3HavyeHume.

Kopnandecknin akT eCTb MOHATME YNCTO topmnanydeckoe. Camo no cebe HMKakoe
06CTOATENLCTBO HE MOXKET BbI3BaTb OPUANYECKUX NOCNEACTBUNA, €CNN 33 TaKUM
06CcTOATENLCTBOM NpPaBO He NPU3HaeT CBOWNCTBA NMPOM3BOANTb 3TWU NOC/EeACTBUS.
NMeHHO B cu/ly 3TOro BCe fIBJIeHUSA BHELWHero Mvupa LensaT Ha lopunan4yeckun
Bbe3pa3nnyHbie N IPUANYECKN 3HaYMMbIe PaKTbl [12].



[NpencTaBieHHOe AefieHne aBAseTCsa AnxotToMmmyeckum. OL4HaKoO ero He cneayet
abconoTmsnpoBaTb. [1€710 B TOM, 4TO OOUH U TOT e (pakT B OA4HOM OTHOLLUEHUN MOXKET
NPU3HaBaTbCsA lopuanyeckn bespasinyHbiM, a B 4PYroMm - Opnanvyeckn 3Ha4nmbIM. He
cnydanHo O.C. Nohe, M.[. LLapropoackunin, npusHasas geneHmne akToB Ha gBe
rnpueBefeHHble Pa3HOBUAHOCTM, AeNlaloT OrOBOPKY O TOM, 4YTO TakKas KJaccudukaums
SABNIAETCA B BbICLLUEN CTErNneHn yCcoBHOW, MO0 B peasibHOM XXU3HWN fasieKo He Bcerga
yhaeTcs NpoBecTn abContoTHYO N HEMOABMXKHYIO FPaHb MeXXAy ABYMS Ha3BaHHbIMU
rpynnamMmun akToB. Hanpumep, yaap MoJHUM caM no cebe HMKakmnx npaBoOBbIX
nocneacTBuUn He nopoxxaaeTt. Ho, ecnn oT ygapa MOAHUM NOrnMbHeT NMyLecTBo, 3TO
npekpaTUT NpaBo COBCTBEHHOCTU, @ €C/IN UMYLLLECTBO BbIN10 3aCTpaxoBaHo, Y
COBCTBEHHMKa BO3HMKaET NpaBo Ha MNoJlydyeHne CTPaxoBoro BosMelleHuns. K kakomy xe
paspany ABNEHUN criefyeT OTHeCTU yaap MOJHUN - K OPUONYECKN 3HAYNMbIM U K
topngnyeckn 6espasnnyHbiMm akTam? Mo-BnaMMomMy, oTBET N0 MeTadn3nNyeckon
dopmyne "na-ga, HeT-HeT" B C/ly4asax Takoro poga HeBo3Mo)XeH. Bce 3aBMCcUT OT TOro, B
KaKOW KOHKpeTHOW 06CTaHOBKe AaHHbIA haKT HAaCTynua U NpuaacT v eMy
topuanYeckoe 3Ha4YeHne 3aKOH NMpu AaHHbIX KOHKPETHbIX 0bCcTosATeNnbCTBax.

MHoroobpa3sune lpunanvyeckn 3Ha4YUMbIX PaKToB AesiaeT 060CHOBAaHHbLIM pacCMOTpeHue
NX B LUMPOKOM N Y3KOM CMbIC/Iax.

B LUMPOKOM CMbIC/IE IOPNANYECKN 3HAYMMbIE (PAKTbl OXBAaThbIBAOT Kak COBCTBEHHO
topnanyeckme akTbl, Tak U paKTbl-AoKa3aTenbcTBa. OCHOBaHMEM A UX pa3aesieHns
SABNAETCSA CNoCObHOCTb HENOCPeACTBEHHO NMOPOXKAaTb NMpaBoBble nocneacTeus [16].

CobcTBEHHO topunanyeckme pakTbl TPAAULNOHHO B IOPUONYECKON NnTepaType
onpenensTCcs Kak NpefyCcMOTPEHHbIE NPAaBOBbIMN HOPMaMU KOHKPETHbIE XXU3HEHHbIE
obcToATENLCTBA, B/EKYLLME YCTAHOBJ/IEHNE, NU3MEHEHNE U NMPpeKpalleHne
MPaBOOTHOLLUEHUN.

daKTbl-O0Ka3aTeNbCTBa NPeacTaBasatoT cobon hakTbl, KOTOpPbIE CAyXaT A4
AOKa3blBaHMA COBCTBEHHO topnanyeckmnx pakTos. B BosbLLIOM lopnanyeckom crioBape
OaHO cnepytloulee onpeneneHmne noHAaTUA "gokasaTtenbcTBa (cynebHbie)".
"[loka3zaTenbCcTBa (cynebHble) - niobble hakTnyeckme gaHHble 06 obcToATeNnbCTBaX,
MMerLWwmnx 3Ha4YeHne 04 NpaBubHOro pa3peLlleHns yrosoBHOro, rpaK4aHCcKoro,
apbnTpa>KHOro, KOHCTUTYLMOHHOIO Aena, a TakxXe gesna 06 aaMMHNCTPaTUBHOM
rnpaBoHapyweHun".

3amMeTnM, 4TO B TeOpUM rocygapcTBa 1 npaBa (Hayke n y4yebHom gucumniamHe)
3Ha4YMTEeNbHOE BHUMaHUe yaenseTcsa obweTeopeTmnyeckon paspaboTke cobCTBEHHO



IOpPUANYECKNX PaKTOB, B TO BPpeMSA KaK (PaKTbl-O0Ka3aTesIbCTBa HE3aCJ/y)KEeHHO
WFHOPUPYIOTCA, OCTaBasiCb yAes/I0OM Npexxae BCero yroJioBHO-npoueccyasibHON U
rpaXk4aHCKO-MpoLueccyasibHOW lopuandeckon Hayku. Nonaraem, y>xe AaBHO HacTasno
BpeMs BbIBECTU 3TY BTOPYHO, BbICOKO 3HA4YMMYIO PAa3HOBUOHOCTb HOPUANYECKN 3HAYUMBbIX
hakToB Ha obLLeTeopeTNYECKNIA YPOBEHb HAYYHOI O OCMbIC/IEHUS U TEM CaMblM BHECTH
HeOoCTaloWwyo NenTy B CTaHOBAEHUe obLien Teopun topmnanyecknx akToB. 34eChb
cniegyeT OTMETUTb, YTO NMOoHATME "topnandyeckmnim akT" B HAy4YHOW nuTepaType nHorga
ynoTpebnseTcsa B LULMPOKOM M Y3KOM CMbIC/ax. O4HaKo ecnn npu ynotpebneHun
paccMaTpMBaEMOro NOHATUSA B Y3KOM CMbIC/ie C/10Ba peyb NOeT O KOHKPETHOW
haKTMYeCKon Npennochlsike, COCTOALLEN U3 OOHOIO 3JIeMeHTa - pPUAnNYecKoro akTa,
TO B LUMPOKOM CMbICJ1€ CJI0BA IOPNANYECKMMUN (DaKTaMW Ha3bIBAOTCA BCAKME
hakTnyeckme obcToAaTeNbCTBaA, MMEOLWME NPaBOBOE 3HAYEHME, B YHACTHOCTU 31EMEHTbI
pakTMn4eckoro coctaBa. [1pn 3TOM peyb 0 PpaKTax-A0Ka3aTeNbCTBaX, Kak NpaBuo, He
noer.

FOpnandeckun 3Havynmble hakTbl B Y3KOM CMbICNe (COBCTBEHHO opnanveckme akThl) -
3TO NpPeayCcMOTPEHHbIE HOpMaMK NpaBa PakTMYeckne obcToAaTenbCTBa, KOTOPbIE
CnocobHbl HeMoCpenCTBEHHO NMOPOXXAAaTh NMpPaBoBble NocnencTeund. Nx, B cBo o4yepensb, B
3aBMCUMOCTM OT CMOCOBHOCTM CaMOCTOATENILHO WK B OnpeaeneHHOW 3aKOHOM
COBOKYMHOCTM NOpOXXAaTb NpaBoOBble NOCNeACTBUSA MOXXHO Nnoapa3aesnTb Ha
CaMoCTOATeNIbHblE U HECaMOCToATe NbHbIe. ECin ANnst BOSHUKHOBEHNA NPaBOBOro
nocnencTBmUs AOCTAaTOYHO OAHOMO KPUANYECKN 3HAYMMOro hakTa, TO ero cienyert
CYMTaTb CaMOCTOSATEsNbHLIM. B Tex cny4asx, Korga rnpaBoBoe rnociencTene MoxXeT ObITb
nopoXXaeHo AsyMs n 6onee opnanyeckn 3Ha4MMbIMm 0bCcToATENBCTBaAMU, Neped HaMu
HecaMoCToATesIbHbIE PNUANYECKN 3Ha4YUMble (haKTbl. lNpeacTaBneHHOe aeneHne nmeet
ocoboe 3HavYeHne He TOJIbKO Npu onpeaesieHnn PUANYECKOro ctaTyca 3/1IeMEeHTOB
haKTMYEeCKOro cocTaBa, HO 1 B 3HAYNTENbHOW CTEMNEHW MO3BOJISIET PeWnNTb Npobnemy mnx
onTumMmn3lauunn [15].

Ons NoCTVXXeHNa Npupoabl LPUANYECKN 3HAYMMbIX (PaKTOB ornpeaensollee 3Ha4eHne
nMeeT NOHMMaHNEe X B eJUHCTBE MaTepunasibHOro U naeanbHoro. MrHoprupoBaHue 3TOro
obcTOoATENBLCTBA NPUBOANT K TOMY, YTO OAHM Y4eHble abCcoNoTU3NPYIOT PaKTUYECKYIO
OCHOBY paccMaTpuBaeMoro heHoMeHa, Apyrue, HanpoTmMB, ee NoJIHOCTbIO OTPULLALOT,
Aenas npu 3ToM akLeHT Ha cyrybo npaBoBOM acneKkTe.

C Halen TOYKM 3pEeHMS NOHATUE IOPUANYECKOro (hakTa AOJIKHO BKJ/IOYaTb ABa
OCHOBHbIX MOMEHTA: Ham4mne ABAeHNN OENCTBUTEJIBHOCTU - COObITUIN NN DENCTBUN
(MaTepunanbHbIi MOMEHT); UX NPenyCMOTPEHHOCTb B HOPMax NpaBa B Ka4yecTBe
OCHOBAHMI NPaBOBbIX MNOCNEACTBUN (IOPNONYECKN MOMEHT).



o cBoen cyTu lopnagnyecknin GakT rnpencrasnfeT cobon MmaTepumanbHoO-IOpUanYecKoe
noHaTne. OQHaKo CKa3aHHOE BOBCE He O3Ha4vYaeT, YTO MaTepuasibHbIN U IOPUONYECKUN
MOMEHTbI B topuanveckoMm pakTe (hakTU4eCKoM COCTaBe) HeoTAeIMMbl APYr OT Apyra.
Kak BepHO OTMeYeHO B lopuan4yeckon nmtepaType, B Hay4YHOM UCCef0BaHUN NX MOXKHO
N gake HeobxoaMMo paccMaTpuBaTh MO OTAENbHOCTU. Mpn 3TOM, 4TOObI n3bexaTb
TEPMUHOJIONMYECKMNX HEACHOCTEN, AN 0603HaAYEeHUSA IPUANYECKON YacTu cocTaBa bbI10
npennoXXeHo NpUMEeHATb TepMUH "topuanyeckaa Mogenb" coctaBa, a MaTepualibHble
haKThbl, BXOAsLWME B COCTaB, MMEHOBATb €ro pakTn4eckonm ocHoson [7].

NNoHNMaHue pnanyecknx PakToB (PakKTNYeCKNX COCTaBOB) B eAUHCTBE MaTepunaibHOro
N npoeanbHOro genaeT He NpuUHUMnuasbHbIM BONPOC OTHOCUTESIbHO HAaMMEHOBaHNN
"topnomnyecknin coctas" n "aktundeckun coctas". Nonaraem, 4To UX BMOJIHE MOXXHO
MCNONIb30BaTb KakK B3aMO3aMeHseMble.

1.2. COOTHOLUEeHMEe NOHATUMN IopuandYecKkmm paxrT,
cocTaB opuaunyeckoro akta m pakKTU4 eCckKum
(ropuamnyeckKkum) coctas

MNpaBusbHOE onpefesieHne COOTHOLWEHNSA NOHATUI "topnanyecknim pakT", "coctas
topuanyeckoro akta" n "pakTnyecknin (pnon4eckinin) cocTaB" ABnseTca Heobxoanmom
MEeTOA40JI0rMYeCKON NPeAnocChIZIKON, 6e3 KOTOPON Heslb38 NOHATb COLMAIbHYIO U
IOpNONYecKyo NPUPOaY aHaIn3npyeMbixX ABJeHUN. 3aMeTUM, YTO NnocTaBsIeHHas
npobsiema He CTOJIb NPOCTa, Kak MOXKET NMokKa3aTbCs Ha NepBbIn B3rna4. [1eno B ToM, 4TO
00 HaCTOoALEro BpeMeHN 1 B obLeTeopeTnyHeckon, 1 oTpacaeBon IPUANYECKON HayKe
He TOJIbKO OTCYTCTBYET €AMHCTBO NOAXOA0B K MOHUMAHUIO YKa3aHHbIX ABJEHUN, HO U
BbICKa3bIBAOTCS Cy>XOEHUSA, MPSAMO NpoTUBOpeYawLme gpyr apyry [6].

MpeanpnHMMas NonbiTKY BHECTU B COOTHOLLEHMEe pacCMaTpUBaeMbIX MOHATUN
HEKOTOPYIO NIOrMYecKyto NocsieaoBaTeNIbHOCTb, Npexxae Bcero, obpaTmMmcs K C1I0BapHOMY
3Ha4yeHuto cno.a "coctas". CoCTaB - COBOKYMHOCTb 4YacCTen, 3n1eMeHToB, obpa3yromnx
Kakoe-Hnbyab uenoe. B nutepatype y>xe o6ocHoBaHHO obpallanocb BHUMaHME Ha
HeobXx0AMMOCTb MPOBOAUTL pa3sindynme Mexxay NoHaTuem "coctas" N NOHATUEM
"KOHrioMepaT", No4 KOTOopbIM MOHUMalOT 6eccncTtemMHoe coegnHeHne pasHOPOAHbIX
YacTen N NnpegMeToB (B MPOTMBOMOJIOXXHOCTb FAPMOHNYHOMY CoYeTaHuto). MiHave
roBOpS, KOHIr/ioMepaT, B OT/IM4Me OT cocTaBa, He obpa3syeT HeYTo uenoe - cuctemy. B
3HUMKANoNneann punocopunm cnctema (rped. systema - "coctaBneHHoe 13 4acTen,



coeanHeHHoe") - kKaTeropus, obosHa4vatowasa obbeKT, OpraHN30BaHHbIA B Ka4ecTBe
LLeIOCTHOCTW, rOe dHeprusa CBA3en Mexxay 31eMeHTaMn CUCTEMbI NPEBLILLAET SHEPrUto
NX CBA3EN C dQ1IEMEHTaMN APYruX CUCTEM, 1 3adatouas OHTOI0rnyeckoe S4po
cucrtemMHoro noaxopna [23].

B KavyecTBe cuctembl CpaKTI/I‘-IGCKVII7| cocTaB obsnagaeT HOBbIM MHTEerpaJibHbIM Ka4eCTBOM,
He NPUCYLWKMM ero afieMeHTaM. TaknM Ka4yeCTBOM ABJIAETCA NpaBoOBOe nocaencTemne.
JInwb BCe anemMeHTbl COCTaBa BMeCTe, B CUCTeMe, BJIeKYT NnpaBoBoe nocsencrteve. Hu
OOWH 3/IEMEHT B OTAE/IbHOCTU TaKMM CBOWNCTBOM He obnafgaer.

B topucnpyneHunm TepMuH “cocTtaB" ncnosib3yeTca 40CTaTO4YHO WMPOKO. Kak npasuiio,
UM MOJIb3YHOTCS B TEX C/lyHasaX, Korga Heobxoanm geTasbHbI aHann3 Kakoro-anbo
OpNOnNYecKoro aBneHns. B ka4ecTse npuMepa MOXXHO NPUBECTU COCTaB
MPaBOOTHOLLUEHNS, COCTaB NpaBOHapYyLLIEHNS (MpecTynseHns), COCTaB lpuan4yeckon
caoenkun, pakTu4eckmm coctas n gpyrue [9].

KakoBO »Xe COOTHOLIEeHNe NOHATUN "topngnyeckmm pakT" n "cocTtas loOpUANYHECKOro
gakTa?

PaccMaTpumBas COOTHOLLUEHNE MOHATUA "NMpaBoHapyLleHne" n "cocTtaB NnpaBoHapyLleHns",
MO>XHO OTMETUTb, YTO AAHHbIE MOHATUA TECHO CBA3aHbl, HO He TOXXAeCTBeHHbl. CBA3b
MOHATUI "NpaBoHapyLleHne" 1 "cocTaB NpaBoHapyLweHnsa" - 3TO CBA3b, aHa/IOrMYyHas
ToW, KoTopasa obbeanHAET noHATME "topnandyeckmnin QakT" c NoHATMEM "cocTaB
topuanyeckoro gakra".

NHTepecHble TOYKUN 3pEHNSI OTHOCUTESIbHO COOTHOLLUEHNA NOHATUI "npecTynseHne"”
(topngnyeckmn pakT) K "cocTaB npecTynseHnsa" (CcocTas lopuanyeckoro akTa)
BblCKa3aHbl NpeAcTaBUTENAMU HAaYKW YrOJIOBHOIO Npaga.

OOHW y4YeHble - NpeacTaBUTEeNN YIrONI0BHO-MPABOBON HAYKN CYMTAIOT, YTO NOHATUE O
SIBJIEHNW OOJIKHO BKJI0OYaTb B cebsl BCe NpU3HaKM sABIEHUs, B TO BPEMS KakK COCTaB
NpecTynieHns oTpakaeT JINLb UX YacCTb, CaMble TUMNNYHbIE YePTbl MPECTYMJIEHUIA
onpenesieHHoro Buaa.

ECTb MHEHMe 0 TOM, 4TO COCTaB MPECTYMNJEHNS NPeacTaBaseT cobon HayYHY Uan
3aKOoHOoaTesbHY0 abCcTpakumio, CBOEro poga Moaesb peasibHOro NpecTynHoro AesaHus;
COrslacHO AaHHOMY MHEHWU COOTHOLLEHME MeXX Oy COCTaBOM MNPecTynJeHns n
npecTynJeHneM siBNSeTCA COOTHOLWEHNEM abCTPaKTHOr0 N KOHKPETHOrro, CoAep>XaHus n

dopMbl .



CornacHO Apyron KOHUenunn, KOHKpeTHoe NpecTyrnJjieHne CTaBUTCA B COOTBETCTBME C
durnocodckon KaTeropmen eaUHNYHOro, HopMa npaea, yCTaHaBAMBatloLLas
OTBETCTBEHHOCTb 3a €ro cosepLleHue - ¢ punocockom KaTeropuen obuiero, a coctas
npecTynaeHuns - GMI0CcoCKon KaTeropmen ocobeHHoro, kotTopas npeacrtasnseT cobon
MPOMeXXYyTOo4YHOE, NepexogHoe 3BeHO Mexxay obLwmnm n egnHnYHbIM [20].

Hanbonee pacnpocTpaHEHHbIM ABASETCA MHEHWE, B COOTBETCTBUM C KOTOPbLIM
npecTynjeHne BbICTyNaeT B Poaun ABNEHUS 06 bEeKTUBHOW AENCTBUTENLHOCTM, @ COCTaB
npecTynaeHns - B poaun NoHATUA 06 3TOM ABAEHUN .

CocTaB lOpUANYECKOro hakTa - 3TO He NPOCTO NOHATUE, a MOLEJb, OTPaKatoLLas
CJI0XKHOE CTPYKTYpPHOE CTPOeHNE topuanyecknx gaktos. OTHOLWEHNE Mex Oy
KOHKPETHbIM I0pUANYeCcKUM (PakTOM N €ro COCTAaBOM €CThb OTHOLLUEHME MeXay ABNeHNeM
N ero nageanbHoM moaenbto. MNpensioXxeHne paccCMaTPUBaTh COCTAB B KaYecTBe
naeanbHON MOAENN BUONTCSA KOHCTPYKTUBHbLIM U B AaJibHENLLEM MOXXET BbICTYNUTb
MEeTOZ0/10r M4eCKON NPeanocChISIKON AJ1s NPAaBUSIbHOr0 MOHMMAaHNSA KaTeropuasibHOro
cTaTyca (haKTUYeCKOro cocTaBa B lopuanyeckon Hayke [23].

TpaAVUNOHHBLIM ONS OPUANYECKON HAaYKU ABASETCA MOHUMaHMe cocTaBa
NpaBoOHaPYLIEHUSA KaK COBOKYMHOCTUN YCTaHOB/IEHHbIX 3aKOHOM 006 BbEKTUBHbLIX U
CYOBbEKTUBHbLIX MPU3HAKOB, XapakTepusyrouwmnx obecTBeHHO onacHoe gesHune, B
Ka4yecTBe KOHKPEeTHOro npasoHapyLwieHuns [22].

CnepyeT 3aMeTUTb, 4TO B OTHOLLIEHUW MNOHATUN "Npu3Hak" n "anemeHT" B opnamnyeckomn
nuTepaType CNOXUICSA HEKNI Ayasin3M, NPU KOTOPOM TepMUHbI "rMpusHak" n "snemeHT"
MPUMEHNTEJIbHO K COCTaBy IOPUAMNYECKOro hakTa NCMOoJIb3YITCA B Ka4yeCcTBe CUHOHNUMOB.
[Mpn 3TOM Npu onpeneneHnn NOHATUA "CoCTaB lopuandYeckoro akTa", Kak npaBuo,
NCNonb3yeTcsa TepPMUH "nMpusHak" (roBOpAT - COCTaB COCTOUT M3 NMPU3HAKOB), HO, Korga
pe4yb NAET 0 CTPYKTYpe COCTaBa, MPaKTUYECKN BCE aBTOPbI YNOTPebnatoT TepMUH
"3nemMeHTbI" (3/1eMeHTaMmn CTPYKTYpPbl COCTaBa ABNAOTCA). KOHEeYHO, TepMUHBbI "an1emMeHT"
M "npunsHak" He ToXXOeCTBEeHHbl Apyr Apyry. B TonkoBbIX c/ioBapax "npusHak"
onpenenseTcsa Kak Ta CTOPOHa B NpeaMeTe nam sBAeHUn, No KOTOPOM ero MOXKHO
y3HaTb, onpenesnTb WM onncaTb, KOTOPasa CAY>XXUT ero npuMeTomn, 3HaKOM. DIEMEHT -
COCTaBHas 4acCTb Yero-HMbyab. 103 TOMY KOPPEKTHO FrOBOPUTb O MPU3HAKaX MOHATUS
topnagnyeckoro pakTta n ob anemeHTax ero coctasa [21].

Mpu TakoM Nnoaxoje rMoHsITUe CoCTaBa NpPaBOHapPYLLUEHUS cnenoBasno Obl
CHOPMYSINPOBATb KaK COBOKYMHOCTb 0O BEKTUBHBIX U CyObEKTUBHbBIX 3JIEMEHTOB,
XapaKTepu3yoLnxX obLLeCcTBEHHO OMacHoe fesiHNe, B KAa4eCTBE KOHKPETHOr o



npaBOHapyLUeHns.

[anee BO3HUKaeT BOMNPOC, 4YTO NpeAcTaBasaoT cobor aneMeHTbl CoCTaBa IPUANYECKOro
hakTa? 3TO NpU3HaKM hakTa NN 3TO CaMOCTOATEJIbHbIE IOPUONYECKN 3HAYNMbIE
JaKTbI?

Tak 4eM e ABNAeTCsA To, YTO 6ONbLIMHCTBO Y4EHbIX Ha3bIBAOT NPU3HaKaMM,
CBOWCTBaMW, KayeCTBaMu U T.M., - XapaKTePMUCTUKaMMN CaMoro peasibHoro
obcToATEeNbCTBA, CybbeKTa, 06bEKTA NN XKe YKa3aHHbIE IBJIEHNS C TOYKWN 3PEHUS NX
IOPNANYECKON 3HAYUMOCTM NPeacTaBaAloT cO6ON OTHOCUTENTBHO CaMOCTOATE IbHbIE
06CTOATENLCTBA, KaXKA0€e N3 KOTOPbIX MOXXHO MpU3HaBaTb B Ka4yecTBe
CaMOCTOATENIbHOrO IOPUANYECKM 3HAYMMOro hakTa?

Ecnuv lopuanyeckuii akT - 3TO caMo 06CTOATENbCTBO, @ BCE OCTasIbHOE - ero NPU3HaKu,
CBOWCTBA U T.A., TOrAa HEMOHATHO, YeM ABNSETCS CaMo 06CTOATENbCTBO?

Coenaem BMoJiHe JIOFMYHOE Ha MepBbIf B3rNsa4 NnpennosioXKeHne - CaMmmm
06CTOATENLCTBOM - OPUANYECKMM (DaKTOM (MpaBOHapyLLeHNEM) ABNAETCS AesHne, T.e.
nencteue unn besgenctene. Toraa BCe oCTajibHble 3/IEMEHTbI COCTaBa 6yayT BbICTynaTb
B KayecTBe ero npu3HakoB. 1o cyTu, Kak 6blJ10 NoKa3aHO, MMEHHO TakKoe NoHUMaHune
CceroaHs LOMUHUPYET B IOPUANYECKON HayKe, N, 3aMeTUM, He CO34aeT CKOJIbKO-HMbyab
CyLLLeCTBEHHbIX Npobnem ans lpnaonyeckon NpakTUKM.

BMmecTe c TeM cTpemsieHne obecnedynTb JOKTPUHANBHYO KOPPEKTHOCTL NobyxxaaeT
0bpaTUTb BHMMaHMe Ha ABa MoMeHTa [27].

Bo-nepBbiX, B NpMBeAEHHOM Bbillie MOHMMAHUN MOYEMY-TO UTHOPUPYETCA TO
06CTOATENLCTBO, YTO COCTaAB MPaBOHAPYLUEHUS, KaK Y>Ke 0TMeYdasioCb, 06bI4HO B
NOKTPUHE onpeaenseTcss Kak COBOKYMHOCTb YCTAaHOBIEHHbIX 3aKOHOM 00 bEKTUBHbIX U
CyObeKTUBHbIX MPU3HAKOB, XapakTepusyLmnx obLecTBeHHO onacHoe AesHue, B
Ka4yecTBe KOHKPETHOro npaBoHapyLlleHus. Mpn 3ToM caMo AesiHMe pacCMaTpUBaETCs B
KayecTBe JINLb OHOIr0 U3 3/1IeMEHTOB 06 bEKTUBHOW CTOPOHbI MPaBoOHapYyLUEeHUS.

Bo-BTOpbIX, 0OHO 1 TO »XXe IpuanYeCcKn 3Ha4yMMmoe nosejeHve B 3aBUCUMOCTU OT
pa3inyHbIX 06CTOATENILCTB MOXXET pacCMaTpmMBaTbCA MO0 B Ka4eCcTBe NPaBOMEPHOro,
nnmbo B KayecTBe NPOTMBOMPaABHOro. Tak, 3aHATME NpeanpUuHNMaTEIbCKON
NeATeNIbHOCTbIO, OCYLLLECTB/ISEMON B YCTAaHOBJIEHHOM 3aKOHOM Mopsake, - 06w ecTBEeHHO
rnosie3Has AeATeNbHOCTb, T.€. MPABOMEPHbLIN IOPUANYECKUN (haKT. 3aHATME TON Xe
neATeNIbHOCTbIo, HO 6e3 cobntoaeHnsa yCTaHOBEHHbIX 3aKOHOM TpeboBaHMI
KBanuuumnpyeTcs Kak npectyrsieHne. B runoTtese 4.1 c1.171 YK P® [4] ycTaHOBJ/IEHO:



"OcywecTBneHne npeanpmHNMaTeNbCKON aeAaTenbHOCTH 6e3 pernctpaunm nam c
HapyLleHneM npasua perucTpaunm, a paBHo npencraBiieHne B OpraH, oCcyLeCcTBALW NN
rocyfapCTBEHHYIO pernctpauunio iopuandyeckux any n UHOGNBUAYalbHbIX
npeanpuHNMaTesnien, LOKYMEHTOB, coAep KallX 3aBeloMO JIOXKHble cBefeHus, nnbo
ocyulecTBJsieHne npeanpuHUMaTesIbCKON AeATesIbHOCTU 6e3 nnueH3nm B cnydasx, Korga
Takas nnueH3nsa obasaTesibHa, eCcnn 3TO AesHUe NPUYNHUIIO KPYMNHbIN yuep6
rpakgaHam, opraHm3aumsaM nam rocyaapctey AMbo Conps)XeHo C n3BaevyeHnemMm ooxona
B KpyMnHOM pa3mMmepe".

Bo3HWKaeT BOMPOC: pa3Be OTCYTCTBME perncTpauum nim JNLEeH3Nn SBaseTCs Npu3Hakom
ODEeAHNS UM 3TO CaMOCTOATESIbHbIE OPUANYECKM 3HAYUMble obcToATeNbCTBa? [lyMmaeTcs,
4YTO OTBET 04YeBMAEH. Elle MeHblue OCHOBaHU Ha3blBaTb NPU3HAKOM, CBONCTBOM UJIN
Ka4yeCcTBOM gesHusa cybbekTa npaBoHapyLLUEeHMNA BO3pacT M BMEHAEMOCTb, NO3BoaSl0oWme
MPU3HaTb INLO AEJIMKTOCMOCOOHLIM, a CieaoBaTesibHO, Cy6beKTOM NpaBOHAPYLUEHUS;
3TO HE NMPM3HAKKN AESHUSA, a CaMOCTOoATEe NIbHble yCNoBus (hakTbl), 6e3 KOTOpbIX AesHuE
(NpecTynieHne) He MOXXeT UMEeTb CBOEro pmnan4eckoro 3HavyeHus [5].

MpumeHnTeNnbLHO K 0b6cyxaaemon npobneme 3To o3HavyaeT. Ero npaBocnocobHoOCTb
HWUKaK He 3aBUCUT OT MPUHUMAEMOro Cy[lOM PeLIeHNs 1 Nocseaywmnx 4encTBumn
OpPraHoOB 3arca. 9T0 TeXHMYEeCKoe ohopMIEHNE HE MOXKET MOBNATL Ha
MpPaBoCcnNoCcObHOCTb rpakaaHnHa, NMbo y)xe NpekpaTUBLLYOCA B MOMEHT €ro cMepTw,
nnbo CoXpaHmMBLLYIOCSA B MOJIHOM 0bbeMe, ecnn rpa>kgaHuH OCTasICa B XXUBbIX, XOTH Oblnn
BCE& OCHOBaHMA NpPeanosioXnTb ero rmbens (HanpmnMep, Npu B3pbiBe XXUJI0ro AOMa, B
KOTOPOM OH Haxoguncs). NMpumeHnTenbHo K obcyxaaemon npobrseme 3To o3HavaeT. Ero
MPaBoCNOCOB6HOCTb HMKAK He 3aBUCUT OT NPUHMMAEMOro CyJOM peLleHNs u
nocnenywwmx OeNCTBNIA OPraHoOB 3arca. 3T0 TeXHMYECKoe ohopMeHE HE MOXKET
MOBJINATb Ha NPaBOCMNOCOOHOCTL rpakgaHnHa, MMbo y>xe NpekpaTMBLLYIOCS B MOMEHT
ero cMepTu, 1Mbo CoOXpaHMBLLYIOCS B NOJIHOM o6beme, ecnn rpaKgaHuH ocTasncs B
XKMBbIX, XOTH O6blIN BCE OCHOBaHMSA NPeanosioXXnTb ero rubens (Hanpumep, Npu B3pbiBe
>XNJI0r0 AOMa, B KOTOPOM OH Haxoawuacs).

Ha npuMepe CTpYyKTYpbl COCTaBa NpaBOHapyLEeHUA MOXKHO YyTBepX4aTb, 4TO U
3/1eMeHTbl 06bEKTUBHOWM CTOPOHbI (KaK OCHOBHbIE - AesHNe, NoC/eaAcTBMe, NPUYNHHAS
CBSA3b, TaK N PaKyJsibTaTUBHbIE - BPEMS, MECTO, cnocob, o6CTaHOBKA) N 2/IEMEHTbI
CYybBbEKTUBHOM CTOPOHDI (BUHA, LieSlb, MOTUB), N 3/IeMeHTbl CybbekTa (Bo3pacT,
BMEHSAEeMOCTb 1 gpyrue) n obbekTa npencrasnatoT cobon hakTbl, Hy)XKAatlowmecs B
CaMOCTOSATeNIbHOM AOoKa3biBaHUN (TNB0 NX Hann4me npe3toMmnpyeTcs) B TeX Caydasx,
KOor4a OHWN BXOAAT B COOTBETCTBYIOLWMA KOHKPETHLIN COCTaB npaBoHapyLlweHns [9].



Taknm obpa3om, o4epeaHOn NPOMEXXYTO4YHbIN BbiBO4 ByAeT COCTOSATb B TOM, YTO
3J/IeMeHTbl COCTaBa IOPNONYECKOro hakTa - 3TO He NpuU3HakKu, CBOUCTBA, KadyecTBa n T.1M.
topnanyeckoro (pakTa, a cCaMoCTOATE/IbHbIE OPUANYECKUN 3HAYNMble DaKTbl, KOTOpble B
CBOEWN COBOKYMHOCTN 06pa3yloT hakKTMYeCKun (ropnanvecknin) coctas, CoCcCobHbIN
NnopoAUTb rOpManYecKoe nocsencTeue.

MpumeHnTenbHO K 06cyxaaemon npobsieme 3ToO o3Ha4aeT. Ero npaBocnocobHOCTb
HUKaK He 3aBUCUT OT NMPUHUMAEMOro CyloM peLlleHus 1 nocsieayowmx 4encTesum
OpraHoB 3arca. 3To TexHn4YeckKoe opopmMsieHne He MOXKEeT MOBJINATL Ha
NPaBoCnocobHOCTb rpakaaHnHa, NMbo y)xe NpekpaTUBLUYIOCS B MOMEHT ero cMepTu,
nnbo CoXpaHMBLLYIOCA B MOJIHOM 0bbeMe, ecnin rpa>kgaHWH OCTasiCa B XXUBbIX, XOTH Oblnun
BCE OCHOBaHUSA NpennonoXuTb ero rmbens (Hanpumep, Npu B3pbiBe XWUI0ro 4oMa, B
KOTOPOM OH Haxoguncs). NMpumeHnTenbHo K obcyxaaemonm npobseme 3To o3HavaeT. Ero
NPaBoOCNOCOBOHOCTb HMKAK HE 3aBUCUT OT NPUHMMAEMOro Cy0M peLlleHuns n
nocnenynLwmx EeNCTBNA OPraHoB 3arca. 3To TeXHNYecKoe opopmMmieHe He MOXKeT
MOBJINATb Ha NPaBOCMNOCOOHOCTL rpakgaHnHa, 1Mbo y>xe NpekpaTmUBLLYIOCS B MOMEHT
ero cmepTu, 1MbO COXpaHMBLLYIOCS B NOJIHOM o6bemMe, ecnu rpa)kgaHuH ocTasncs B
XXUBbIX, XOTA OblNIN BCE OCHOBaHUA NPeanosioXXNTb ero rmbesnb (Hanpumep, Npu B3pbiBe
XXNJI0ro AomMa, B KOTOPOM OH HaxoAuCs).

MpumeHnTensHO K 06cyxaaemon npobneme 3To o3Ha4aeT. Ero npaBocnocobHOCTb
HWKaK He 3aBUCUT OT MPMHUMAEMOro Cy0OM peLleHns 1 noceayowmx 4encTeum
OpraHoB 3arca. 9To TeXHU4YecKoe ohopMeHMNE HE MOXKET NOB/INATbL Ha
NMpaBoCcnocobHOCTb rpakgaHuHa, NMbo y>xe NpeKkpaTUBLLYIOCS B MOMEHT ero cMepTHu,
nnbo CoOXpaHMBLLYIOCSA B MOJIHOM 06beMe, eCqn rpa>kgaHnH OCTasICA B XXUBbIX, XOTH Obin
BCE OCHOBaHUS NMpennonoXuTb ero rmbens (Hanpumep, Npu B3pbiBE XXUI0ro AoMa, B
KOTOPOM OH Haxoawuncs). NMpumeHnTenbHoO K obcyxaaemon npobseme 3To o3HavaeT. Ero
MpPaBoOCNOCOOHOCTb HMKAK He 3aBUCUT OT NPUHMMAEMOro Cy4OM peLleHns v
nocsenyoLwmx 4enCTBUN OPraHoB 3arca. 3To TeXHU4Yeckoe oOpMIEHNE HE MOXKET
MOBJINATb Ha NPaBOCMOCOBHOCTb rpakgaHuHa, TMbo y>xe NpekpaTUBLLYIOCS B MOMEHT
ero cMepTu, 1Mbo COXpaHMBLLYIOCS B NOJIHOM 06beme, ecnuv rpakgaHuH ocTasncs B
XXNBbIX, XOTHA Obl/IN BCE OCHOBaHUSA NPeanosioXXnTb ero rmbenb (HanpmuMmep, Npu B3pbiBe
XXN0ro AomMa, B KOTOPOM OH Haxoawuncs).

MpuMeHnTENbHO K 06Cy)xaaeMon npobreme 3To o3HavaeT. Ero npaBocnocobHoCTb
HMKaK He 3aBMCUT OT MPUHUMAEMOro CyoM peLleHns U nocseayoLmnx 0encTBmn
OpPraHoB 3arca. 3To TexHn4yeckoe oopMeHne He MOXKET MOBJINATb Ha
NPaBOCNOCOOHOCTb rpaXkAaHnHa, NMbo y)xe NPeKpaTUBLLYIOCS B MOMEHT €ro CMepTu,
b0 COXPaHUBLLYIOCS B MOJIHOM 00beMe, eCNn FpakKAaHuH OCTasICSA B XKUBbIX, XOTS Obln



BCE OCHOBaAHMS NPennosoXunTb ero rubens (HanpuMmep, Npu B3pbIBE XKNIOro AOMa, B
KOTOPOM OH Haxoawuncs). NMpumeHnTensHo K obcyxaaemon npobneme 3To o3HavaeT. Ero
NPaBOCNOCOBHOCTb HNKAK HE 3aBUCUT OT NPUHMUMAEMOro CYA0M pPeLUeHUs 1
nocnenyowmnx 4eNCTBUN OPraHoOB 3arca. 9To TeXHNYeCcKoe ohopMaeHne He MoXKeT
NOBNATbL Ha NMPaBOCNOCOBHOCTb rpakaaHnHa, MMbo y>ke NpekpaTUBLLYCS B MOMEHT
ero cmepTu, NMMbo COXpPaHUBLLYIOCS B MOJIHOM 06beMe, eC/in rpakAaHnH oCcTasCcs B
XKUBbIX, XOT$1 BblIN BCE OCHOBAHUA NPeaAnosioXXNTb ero rmbenb (HanpumMep, Npu B3pbiBe
>KWJIOrO AOoMa, B KOTOPOM OH Haxo4uscs).

MpuMeHNTENbHO K 06Cyxaaemon npobreme 3To 03Ha4vaeT. Ero npaBocnocobHOCTb
HMKaK He 3aBUCUT OT MPUHMMAEMOro CyZloM pPeLLUEHNS N NoCcaenyLWmnx 4encTBmin
OpraHoB 3arca. 3To TexHn4yeckoe ohopMJIeHNE HE MOXKET MOBJINATL Ha
NpPaBoCnoCcOOHOCTb rpa)kgaHuHa, NMbo yXxe NPeKpaTUBLLYICS B MOMEHT €ro CMepTu,
B0 COXPaHMBLLYOCS B MOJIHOM 06beMe, eCcn rpakAaHUH OCTaJICS B XKUBbLIX, XOTS Obln
BCE& OCHOBAHMSA MPeanosioXXnTb ero rubens (Hanpumep, Npu B3pbIBE XXMUI0ro AomMa, B
KOTOPOM OH Haxogwuscs). MpumeHnTenbHo K 0bcyxaaemon npobsieme 3To o3HavaeT. Ero
NpPaBoCnoCcobHOCTb HMKaAK He 3aBUCUT OT MPUHMUMAEMOro Cy0M peLleHns n
nocnenyLmnx 4eNCTBUN OPraHoOB 3arca. 3To TeXHNYeckoe opopMaeHne He MoXKeT
NOBNNATHL Ha NMPaBOCNOCOOHOCTb rpa)kaaHnHa, NMbo y)Ke NpekpaTUBLLYOCS B MOMEHT
ero cMepTu, B0 COXpPaHUBLLYOCS B NOJIHOM 06beMe, ecnn rpakaaHnH oCTaNCca B
XKMBbIX, XOTS O6bl1M BCE OCHOBAHUS NMPearnonoXnTb ero rubens (Hanpumep, Npu B3pbIBE
XKNI0ro AOoMa, B KOTOPOM OH Haxoguscs).

MpuMeHnTenbHO K 06cy>xgaemon npobsemMme 370 o03HavaeT. Ero npaBocnocobHoOCTb
HWUKaK He 3aBUCUT OT MPUHUMAEMOro Cy[IOM PeLIeHNs 1 NoC/eayoWwmnx 4encTBumn
OpPraHoB 3arca. 9To TeXHNYeCcKoe ohopMIEHNE HE MOXKET MOBNATL Ha
MpPaBoCNOCObHOCTb rpakaaHnHa, NMbo y)xe NpekpaTUBLLYCA B MOMEHT €ro cMepTw,
nnbo CoxXpaHmMBLLYIOCA B MOJIHOM 0bbeMe, ecnn rpa>kgaHnH 0CTasiCa B XXUBbIX, XOTH Oblnn
BCE OCHOBaHUSA NpennonoXuTb ero rmbens (Hanpumep, Npu B3pbiBE XXUI0ro oMa, B
KOTOPOM OH Haxoguncs). NMpumeHnTenbHo K obcyxaaemonm npobseme 3To o3HavaeT. Ero
MPaBoCNOCOB6HOCTb HMKAK He 3aBUCUT OT NPUHMMAEMOro Cy4OM peLleHns n
nocnenywLwmx 0eNCTBNIA OPraHoB 3arca. 3T0 TeXHMYECKoe ohopMaeHne HE MOXKET
MOBJINATb Ha NPaBOCMNOCOOHOCTL rpakaaHnHa, MMbo y>xe NpekpaTMBLLYIOCS B MOMEHT
ero cmMepTu, 1Mbo CoXpaHMBLLYIOCS B NOJHOM o6beme, ecnun rpa)kgaHuH ocTasncs B
XXUBbIX, XOTA Obl/IN BCE OCHOBaHUA NPeanosioXNTb ero rmbesnb (Hanpumep, Npu B3pbiBe
>XKNJI0r0 AOMa, B KOTOPOM OH Haxoawucs).

MpumeHnTeNbLHO K 06cyxaaemon npobneme 3To o3HavaeT. Ero npaBocnocobHoOCTb
HUKaK He 3aBUCUT OT NMPUHUMAEMOro CyloM peLlleHus 1 nocsenyowmx 4encTeum



OpPraHoOB 3arca. 9T0 TeXHNYECKoe 0hopMIEHNE HE MOXKET MOBNATL Ha
NMpaBoCcnoCcobHOCTb rpakaaHnHa, NMbo y)xe NpekpaTUBLLYOCA B MOMEHT €ro cMepTH,
nnbo CoXpaHMBLLYIOCSA B MOJIHOM 0bbeMe, ecnn rpa>kgaHuH OCTasICa B XXUBbIX, XOTH Oblnn
BCE& OCHOBaHMA NpPeanosioXnTb ero rmbens (HanpnMep, Npu B3pbiBe XXMJIO0ro AOMa, B
KOTOPOM OH Haxogwuncs). NMpumeHnTenbHoO K obcyxaaemonm npobseme 3To o3HavaeT. Ero
MPaBoOCNOCOOHOCTb HMKAK He 3aBUCUT OT NPUHMMAEMOro CyJOM pPeLUeHNs U
nocnenywLwmx OeNCTBNIA OPraHoB 3arca. 3T0 TeXHMYEeCKoe ohopMaeHEe HE MOXKET
MOB/INATbL Ha NPaBOCMNOCOOHOCTL rpakgaHnHa, MMbo y>xe NpekpaTUBLLYIOCS B MOMEHT
ero cMepTu, 1Mbo CoOXpaHMBLLYIOCS B NOJIHOM o6beme, ecnun rpa)KgaHuH ocTasncs B
XKMBbIX, XOTS O6blIN BCE OCHOBaHMSA NPeanosioXnTb ero rmubens (Hanpumep, Npu B3pbiBe
>XNJI0r0 AOMa, B KOTOPOM OH Haxoawuacs).

MpuMmeHnTeNbLHO K 06cyxaaemon npobneme 3To o3HavyaeT. Ero npaBocnocobHoOCTb
HUKAK He 3aBUCUT OT MPUHMMAEMOro Cy4oM peLleHnsa n nocnenyowmnx 4encTesuin
OpraHoB 3arca. 9To TexHu4yeckoe opopMIEHNE HE MOXKXET NOBAUATb Ha
NMpPaBoCNOCObHOCTb rpakaaHnHa, NMbo y)xe NpekpaTUBLLYCA B MOMEHT €ro cMepTH,
nnbo CoxXpaHMBLLYIOCA B MOJIHOM 0bbeMe, ecnin rpa>KgaHWH O0CTasiCa B XXUBbIX, XOTH Oblin
BCE& OCHOBaHMSA NpPeanosioXNTb ero rmbens (HanpuMep, Npu B3pbiBE XXUJ0ro AOMa, B
KOTOPOM OH Haxoawuncs). NpumeHnTensHo K 06cy>xgaemon npobneme 310 o3Ha4vaeT. Ero
NpPaBoCrnoCObHOCTb HMKAK He 3aBUCUT OT NMPUHMMAEMOro CyJ0M peLleHuns u
nocnenywLwmx eENCTBNA OPraHoB 3arca. 3T0 TeXHNYecKoe opopmMmieHne He MOXKeT
MOBJINATbL Ha NPaBOCMNOCOOHOCTL rpa>kgaHuHa, 1Mbo y>xe NpekpaTmMBLLYIOCS B MOMEHT
ero cmMepTu, 1MbO COXpaHMBLLYIOCS B NOJIHOM obbemMe, ecnu rpa)kgaHuH ocTasncs B
XXVMBbIX, XOTH B6blIN BCE€ OCHOBaHMA NPeanosIoXnNTb ero rmbens (Hanpumep, Npu B3pbiBe
XXWJIOr0 AOMa, B KOTOPOM OH Haxo4uacs).

2. Bnabl OPUONYECKUX DAKTOB

2.1. XapaKkTepucTuKa AOroBopa m caesikm Kak
HauboJiee pacnpoCTpaHEeHHbIX IPpuaAnYeckux akToB

pa>kgaHCKOe NMpaBo NpenocTaBnseT cybbekTaM BO3MOXXHOCTb BbibMpaTb AENCTBUSA MO
CBOEW BOJIN U B CBOUX NHTepecax. Ecnm nogobHble 4enCcTBUSA COBEPLLUAOTCA HA 3aKOHHOM
OCHOBAHUM 1 HanpasJieHbl Ha YCTAaHOBJIEHNE, N3MEHEHNE UIN NpeKpalleHmne
rpa>kgaHCKNX npaB U 0693aHHOCTEN, OHU OTHOCATCA K CAESIKaM.



MpuMmeHnTENbLHO K 06Ccy>xaaemon npobneme 3To o3HavaeT. Ero npaBocnocobHoOCTb
HUKAK He 3aBUCUT OT MPUHMMAEeMOro CyaoM peLlleHnsa n nocnenyowmnx 4encTesui
OpraHoB 3arca. 9To TexHu4eckoe opopMJIEHNE HE MOXKXET NOBAUATb Ha
NpPaBoCnocObHOCTb rpa)kgaHuHa, NMbo y>xe NnpekpaTUBLLYIOCA B MOMEHT €ro CMepTHu,
nMBo COXpaHUBLLYOCS B NOJIHOM 06beMe, eCcnn rpa>kaaHnH oCTasICa B XKMUBbIX, XOTA 6bln
BCE& OCHOBaHMA NpPeAnosIoKNTb ero rmbens (HanpuMep, Npu B3pbiBE XXUJI0ro AOMa, B
KOTOPOM OH Haxoauncs). MNpumeHnTenbHo K obcyxgaemon npobneme 3To o3Ha4vaeT. Ero
NPaBoCNOCOOHOCTb HUKAK He 3aBUCUT OT NMPUHMMAEMOro Cy40M peLlleHuns n
nocneayrLWmx 4eNCTBUN OPraHoB 3arca. 3TO TeXHU4Yeckoe ohopMieHne He MOXKeT
NOBANATbL Ha MPaBOCNOCOOHOCTb rpakaaHnHa, NMbo y>Ke NpeKpaTUBLLYOCA B MOMEHT
ero cmepTu, MO COXpPaHMBLLYHOCS B MOJHOM 06beMe, eCcnn rpakaaHnH oCTancs B
XXUMBbIX, XOTH O6blIN BCE€ OCHOBaHMA NPeanosIoXUTb ero rmbens (Hanpumep, Npu B3pbiBe
XXWJIOr0 AOMa, B KOTOPOM OH Haxo4uacs).

HopMon npaBa 3aKpernsieHo, 4TO caesikaMu ABNATCA OENCTBUSA OBYCTOPOHHME,
MHOIMOCTOPOHHME N 0AHOCTOPOHHME. OAHOCTOPOHHUX AENCTBUN CyOBHLEKTOB
rpa>kAaHCKOro npaBa KpanHe mMaso. [Npn 3TOM NCTOYHUKOM onpeaesieHns nx npaBoBou
hopMbl ABNSIETCHA 3aKOH, B KOTOPOM MCHYeprbiBatoLle 3aKpernsieHbl OCHOBaHUSA U NopsAanoK
COoBepLEeHNsa Taknx 4encTeunin. Tak, Hanpumep, o4AHOCTOPOHHUM 0Bpa3oM coBepLUuaeTCs
OencTBMe No 3a4eTy B3auMMHbIX TpeboBaHnm cybbekToB 06513aTeNbCTBA, B
OOHOCTOPOHHEM MOopsAAKe MOXXHO OTKa3aTbCA OT 40roBOpa NOCTaBKM Ha OCHOBAHUN

CcT. 523 TK PO [3]. Ecnm e pencreme nopoXxgaeT 3aflaHHble NocnencTBus, TO B HEM
y4acCTBYIOT ABe CTOPOHbI 1 6onee, Npn 3TOM 3aKOH NpeannucbiBaeT CTOPOHaM
O0roBapmBaTbCsa 0 NPenCcToALWNX AeNncTBuax. Habnogaetcs ABa ypoBHSA rpa>kgaHCKO-
MpPaBoOBOro peryJnpoBaHNsa OTHOLWEHWUN CTOPOH MPn COBEPLUEHUN CAENKWU: NEepPBbIA
YPOBEHb - 3TO HOPMATUBHbLIE OCHOBAHWSA, K KOTOPbIM, B MNeEPBYIO o4epenb, MOXKHO
OTHEeCTU NPaBOCYOBLEKTHOCTb YHACTHUKOB COEJIKM N 3aKOHOAATesIbHbIE MOJIOXKEHMNSA O
npaBe cybbekToB AENCTBOBATb CBOEW BOJIEN N B CBOUX MHTEpeCcax.

K 4yncny HoOpMaTUBHbIX OCHOBAHMI MOXXHO OTHECTU 1 06LLMe NOIOXKEHUS O 3aKJII0YEHNN
NOroBopa, a TakXXe HOPMbl, NpeAHa3Ha4YeHHble AJ1s1 MPaBOBOro pPeryjnpoBaHns
OTOEeNbHbIX BUAOB AOrOBOPHLIX 06A3aTeNbCTB.

BTopon ypoBeHb - 3TO MOJIOXKEHNSA KOHKPETHOro A0roBopa, 3akpenastoLme ycsioBus
COBEpLUEHNSA OEeNCTBUN CTOPOHAMU. DTN MONIOXKEHUNS MPON3BOAHbLI OT HOPMATUBHbIX
OCHOBaAHMNN, KOTOPbIE B YCTAHOBJIEHHbIX 3aKOHOM Mpeaenax BUOON3MEHSATCA Uun
OOMOJIHATCA BOJIEN LOrOBapmMBatoWMXCA CTOPOH. B 3TOM CcMbICNe Ha3Ha4YeHne Aorosopa
B TOM, 4TOObI CY>XUTb NOAHOPMATUBHbLIM OCHOBAHWEM A1 LENCTBUN CYyDBbEKTOB,
npu3HaBaeMbIx caenkamu [10].



BmecTe ¢ TeM B OpnanYeCcKon nutepaType OTMevaeTCs, YTO rpa>kAaHCKO-MNpaBoBOM
TepMuH "gorosop" MHOro3Ha4eH: ero pacCMaTpMBalOT B KadeCTBe U lopuanyeckoro
hakTa, N COesikn, N B KaYyecTBe NMPaBOOTHOLLUEHUS, N KaK OOKYMeHT. [JaHHbIN BOMPOC He
ABNAETCA YNCTO TeopeTUYeCKuMm, n npu pewweHnn noboix npobnem B obnactu
AOroBOPHOIro NpaBa HeobxoaMMO NpeXkae BCero onpenesnTbCs, 0 KaKOM UMEHHO
acreKTe rnoHATMA "Oorosop" naeT pedb B TOM UM MHOW NPaBOBOW HOpMe, nogexkallen
npuMmeHeHuto. NopnobHoe OTHOLWEHNE K AOrOBOPY NpeacTaB/seTCss He COBCEM BEPHbIM.
Tak, Hanpumep, oLeHnBasa OOroBOp Kak lopuan4ecknin gakT, cegyeT NOMHUTb, 4TO
topuanyeckme akTbl ObiBalOT ABYX BUAOB - AENCTBUA U COObITUSA. [T03TOMY AOroBOpPY
KakK TaKOBOMY MeCTa B Yuce iopnanvyeckmnx (pakToB HeT - LOroBOp He AeNCTBue, He
COBOKYMHOCTb AencTBUN. [LoroBop eCcTb CPeACcTBO 00A3bIBAHNSA K AENCTBUSAM, N KaK UX
perynatop OH AencTByeT caM. [1enCcTBUSAMU B CMbICSIE lOpnanyeckmnx akToB ABASIOTCSA
OeNCTBMA NO 3aKJII0YEHNIO, N3MEHEHWNI0, PacTOPXXEeHWI0 JoroBopa U AencTBums no
NCMNOJIHEHUIO OOrOBOPHbLIX 06A3aTenbCTB. [JOroBOp ABNAAETCS, MPeXae BCero, NpaBoBbIM
perynsaTopoMm, UCrMoJsib3ys KOTOPbIM CTOPOHbI CBOEW BOJIEW U B CBOEM MHTEpece BCTynawT
B OTHOLUEHMA, onpenenaT NX OCHOBHOE, KOHKPeTHOe coaep>XaHne n TeM CaMbIM
OCYLLeCTBASAIT peryjmpoBaHue CBOUX OTHOLLEHU. Y JOroBopa eCcTb CBOe COOCTBEHHOe
cofep)xaHue - 3To BOJieBasi MOLesb perysmpyemsix 4OroBopoM OTHoOWeHn, obpasyemas
Bblpa>Xe€HHbLIMN B J0roBope yCcsioBUsaMN. Torga Kak 4encTeue, npmesoasiiee K
ncyeprnaHuio OTHOLWEHUW CTOPOH MO OOroBOpY, ABMAETCHA CoOoepXXaHUeM CAeNKU, N
MMEHHO 3TO OTHOCUT Ha3BaHHOE AEeNCTBUE K YNCIY topuandeckmnx akrtos [18].

[loka3aTeNbCTBOM TOr0, YTO AOrOBOP HE CTOUT CHUTATb CAENKOWN, CNYXXUT TO, 4TO eCnun
OencTBMe He ncyepnaeT OTHOLIEHNS CTOPOH MO AOroBOpPY, 3TO HUKOUM 0bpa3oM He
B/INSAET Ha OENCTBUTENbHOCTb COrNlalleHns: HeHaaiexxalee UCnojiHeHne JoroBoOpHOro
obsa3aTenbCTBa, Kak U3BECTHO, BeYeT 0093aHHOCTb AOJ/IKHUKA UCMOJTHUTb
06sa3aTenbCTBO Hagnexalwmm obpasomMm, T.e. Ha yC0BMAX gorosopa. Ecnan xe
ncnosiHeHne owmnboYHO NPUHATO KakK Haasexallee, a BNoCcnenCTBMU BbIACHAETCS ero
HeHagNeXalWnn xapakTep, NpPaBoM NpPeayCcMOTPEHbI Pa3INYyHble MOCAenCTBUSA Ha 3TOT
CYeT, KpOMe BO3MOXXHOCTM NPU3HaTb OOrOBOP HEAENCTBUTENIbHOW caenkon. Tak,
Hanpumep, ecnm npogaseLl, HeABMXXUMOCTW nepenana HeaBUXMNMOCTb, He
COOTBETCTBYIOLLYIO YC/IOBMSAM LOrOBOpPa O €e KayecTBe, MOXKHO TpeboBaTb
COpa3MepPHOro yMeHbLUEHMS NOKYMHOW LeHbl. ECin Bewb No 4OroBopy Kynan-npoaaku
nepepaeT HeynpPaBOMOYEHHbIN OTHY )XAaTeNlb, OH A0J/»KeH obecnedyunTb NpnobpeTtaTtento
BELLM 3alNTy OT 3BUKLUN NNBO BO3MECTUTb eMy YBbITKM B X04e peannsaunm mep
0OroBOPHOM OTBETCTBEHHOCTU. EC/in B pe3ysbTaTe UCNOJIHEHNSA O0roBopa NnokynaTesib B
HapyLleHne ero yciaoBUn He CTaHOBUTCHA COBCTBEHHMKOM TOBapa, 3TO FOBOPUT O
hedeKTe ncnosiHeHUsa AOorosopa, a He 0 AedekTe NOroBopa Kak TakoBOro, NoCKOJbKY



3aKOH pa3peLlaeT 3ak/yaTbh AOroBOP Ha NMPoAaXky elle He npuobpeTeHHON Belln, HO
3anpeLlaeT cAeNiKN C Yy)XMMKU Bewamu. A 3T aBa NpUHUUNNANbHbLIX NpaBuia pa3BoasT
JIOrOBOPbI U CAENKN B MEXaHU3ME FPaXkKJaHCKO-MPaBOBOro peryampoBaHms.

B oT/In4me oT CAeNoK, KOTopble MOryT ObiTb MPU3HAHbI TOJIbKO HEAENCTBUTENbHbLIMY,
JIOrOBOPbI KPOME 3TOro MOryT MPU3HaBaTbCA U HE3aKJ/lOYeHHbIMU. YCTaHOBJIEHME
O0JIHO3HAYHOr 0 PeryampoBaHns NocNeACTBUN HE3aK/TIOYEHHOCTU N0roBopa He No3BoJINT
NPUMEHSATb B 3TUX CJTyYaaX MOJIOXKEHUS 0 NOCNeACTBUAX HEeAeNCTBUTENbHOCTU COEJIOK,
KaK 3TO paHee feslaniv HeKoTopble apbuTpakHble cyabl.

B oT/iM4me oT AOroBopa Kak cornalleHns aencteme B opme COAeSIKU - 3TO PUANYECKnin
¢hakT. Ho maneko He BCAKUI IOpUANYECKMIA PaKT - cAesika, ecTb, 6€3yCcnoBHO, N Apyrue
[18].

Bo3HMKaeT BOMPOC: 3aK/04eHME A0roBOpa B pAagy opnandyeckmnx pakTos - 3TO
CaMOCTOSITEsIbHbIN lopuandyecknin hakT NMbo ToNbKO haKT N3 COXKHOI0 LOPNANYECKOTO
cocTaBa caenkn? NHbIMM CcnoBaMu, 0OroBOp - 3TO HYaCTb CAEJIKN NN ee Pa3HOBUAHOCTbL?
ObuwenpusHaHHO, 4TOo caenka 6e3 goroeBopa BO3MOXXHa, HO U AOroBop 6e3 caenkm Takxxe
BO3MO)XEH: CTOPOHbI 3aKJII04NAN OOrOBOpP, @ 3aTEM pacTopriun. 3akal4eHne gorosopa
MPMBOAUT K TOMY, 4TO OH OeNCTBYeT 1 0653biBaeT CTOPOHbI. PacTop)xeHne gorosopa
Tak>Xe obnagaeT rpa>kgaHCKO-NpaBoBbIM 3¢hhekToM B hopmMe NpekpaleHns
noroBopHoro obs3zatensctBa. Obxoaatcsa 6e3 coBeplieHnsa cCAeNoK OpraHn3aLUnoHHbIe
0O0roBopbl, NpeasapuTenbHble gorosopbl. Cloga »xe MoryT ObiTb OTHECEHbLI U AOrOBOPLI
06 okazaHun ycnyr. B To )xe BpeMsa OeNCTBUS, COBEPLUEHHbIE MPUN HE3aKJIIOYEHHOM
OoroBope, COe/IKON He NPU3HAKTCS, B 3TOM CJly4ae K OTHOLUEHUSM MPUMEHSAKTCSH HOPMb
0 HeoCHoBaTesIbHOM oboraweHunu.

BMecTe Cc TeM npakTn4eckun BCe CHUTAOT AOr0OBOP PA3HOBUAHOCTLIO CAEJIKU, YNyCKas U3
BUAY, YTO Kak rpa>kJaHCKoO-NpaBoBas KaTeropmsa norosop sBoctpeboBaH Torga, Koraa
CTOPOHbI HAMepeBalTCH COBEPLUNTb CAeNKY U TpebyeTcsa yperyamposaTb BONPOC O
Lensax 4eNCTBUN U YCIIOBUAX NX OOCTUMXKEHUA. DTO O3HaYaeT, 4TO AOroBop ecTb hopMa
N3BABJIEHNA U 3aKpenJJieHNs BOJIN CTOPOH, HaMepeBaloLLMXCA COBEPLUUTL caesnky. HbIMu
c/i0BaMu, JOroBOp - 3TO HOPMATUBHO-BOJIEBOE OCHOBaHME AeNCTBU, BOMJIOWAACH B
KOTOpble BOJIA CTOPOH NPOU3BOAUT BHELUHUN 3PeKT B UX MMyLLecTBEeHHOW cdepe.
No3Tomy caoenkamu cnenyet nNpusHaBaTb OENCTBUA PUNYECKUX U IOPUANYECKUX UL, C
NMYLLEeCTBOM B LleNisiX ero npuobpeTteHns, oTyyXaeHusa n obpeMeHeHns npasamu
CTOPOHHUX CyOBbEKTOB MO COornalleHnto C HUMU U Ha UHbIX OCHOBaHUAX [26].



daKT 3aK/4eHns 4orosopa nogobHoro BHewHero adeKkTa B MMyLLeCTBEHHON Cchepe
cybbekToB He nopoxxaaeT. [Lorosop AnLb 0653bIBaeT K A4ENCTBUAM C UMYLLLECTBOM U
"obpemMeHseT" cybbekTa, He obpemeHsasa nmyuiecTBa. lNpu coBepLUeHUN Ha3BaHHbIX
OENCTBUN MOABAAETCA TOT pe3ysibTaT, KOTOPbIN n3HavYasnbHO OBbln 0603HaveH
cybbekTaMm Kak KOHe4YHas Luefb UX AeaTeNbHOCTU. TeM CaMbiM OZIHO NPaBOOTHOLWEHNE -
obsa3aTeNbCTBEHHOE - 3aKaHYMBAETCH U HAaYMHaAeTCsa gpyroe, Ha yCTaHOBJ/IEHNe KOTOPOro
Obl2IM HanpaBsieHbl 4eNCcTBUA Cy6bEeKTOB. Ml Ha NyTN OBMXXEHUSA K Lenun
obs3aTeNbCTBEHHOE MPAaBOOTHOLLEHME - 3TO MPOMEXYTOo4YHOoe CpeaAcTBo, NnoTpebHoe
HaCTOJIbKO, HACKOJIbKO OHO cNocobHO obecne4ynTb NoslydeHue counanbHoro bnara,
npaBa Ha KoTopoe cybbeKT BO3HaMepusics npuobpectun. B 3ToM cMbIC/ie OroBop UrpaeT
NOAYMHEHHYIO posib 1 "obcnyxunesaeTt" Ccoenky.

Y4yeHble 0TMeYatoT, YTO OT APYrnX NMPaBOMEPHbIX PUANYECKNX OENCTBUIN CAENKY
OT/IM4aeT HanpaB/IEHHOCTb AENCTBUA Ha YCTAHOBJ/IEHNE, N3MEHEHNE U NMPeKpaLleHne
rpa>k4aHCKNX MPaBOOTHOLWEHUA. TpagNLMOHHO CHMUTALOT, YTO CAEeNKaMM NPpU3HatoTCA
LeneHanpassieHHble 0eNCcTBUA Cy6bEKTOB, MO3TOMY BCAKMNI pa3 Ha4o onpeaennTbCcs C
TOW Lenblo, KOTOPYIo npecnenyT cydbbekTbl 4eNCTBUA, U YCTAHOBUTb, HACKOJIbKO
coumanbHasa uesnb CybbekToOB COBMadaeT C NpaBoBON Uenblo. [1a, LENCTBUTENLHO,
Ka)XAblll OrOBOP, Ha OCHOBAHMM KOTOPOIro COBEPLUAETCA CAeNKa, AO/IKEH CcoaepXaTb
yKa3aHune Ha uenb 4eNCTBUN CyObekToB: nepeaaya B COBCTBEHHOCTb, NpeaoCcTaBieHne B
apeHay 1 T.4. 9TO NOCAY>XUT NpaBoBbIM obecnevyeHneM ONns LENCTBUIA MO NCMOJTHEHNLO
OOroBOpPHbIX 0653aTenbCcTB. OQHAKO LeneHanpaBAeHHOCTb - 3TO HEOTbEMJIEMbIN
npu3Hak aboro 4encTBus, NOCKOJIbKY AENCTBUE - 3TO NPOU3BOJIbHLIA aKT, aKLUus,
rnpouecc, NoAYNHEHHbIN NpeacTaB/eHUIo 0 pe3yibTaTe, obpasy byayuiero, T.e. npouecc,
NoAYNHEHHbIN OCO3HaBaeMon uenn [22]. YTo KacaeTcsa OEeNCTBUN rpa>KgaHCKO-
MPaBOBOIr0 3HAa4YeHUSA, UX LeNleHanpaB/IeHHOCTb TakKXe ABASeTCA 0bWmnm Kputepumem,
NPUCYLLMM NpakTn4eckn niobomy enCcTBUIO, @ HE TOJIbKO AENCTBUSAM, MPU3HAaBaAEMbIM
coenkamu. NosTomMy faneko He BCAKoe AeNCTBUe, HarnpaBilieHHOe Ha BO3HMKHOBEHME,
N3MEHEeHNe NN NpeKpaLleHne rpa>kaaHCKnx npae, Hago CYNTaTb CAENKON,
pPacnpoCTpaHsasa HOPMbl O COeJIKax Ha BCe 6e3 UCKIYEHUS LeneHanpaBieHHbIE U
pe3ysibTaTuBHbIE AENCTBUA CyObeKkTOB. Tak, HanpuMep, 3akKJ4as 4OroBop, CTOPOHbI
TakK>Xe OeNCTBYIOT ueneHanpasaeHHo. [1py 3ToM uesb UX OeNCTBUN ABNAETCS
"yOBOEHHOMN": Lesiblo 3aK/II0YEHMA OOrOoBOpa ABNSETCHA YCTaHOBNEeHMe 0b6sa3aTenbCTBa; U
TO/IbKO UCMOJIHEHME AOrOBOPHOro obsa3aTenbCcTBa CMOXXET JOCTaBUTb UM TO CoLManbHoe
bnaro, npnobpeTeHmne KOToporo (1 NpaB Ha KOTOPOE) CTasI0 MOBYANTENBHON LENbo UX
neatenbHoCcTU. CnenoBaTeNbHO, Liesb 3aKJI04YeHNA OOroBopa MHas, YeM Lenb 4eNCTBUN
Mo AOroBOPY: OOrOBOP 3aKJ/l04YaeTcsa onsa Toro, 4Tobbl ycTaHOBUTbL 0683aTeNbCTBO
CTOPOH OENCTBOBaTb B OTHOLLUEHUWN APYr ApYyra, - uenb AeNCTBUN NO AOrOBOPY B TOM,



4TO6bI NpekpaTUTbL 0693aTeNbCTBO N YCTAaHOBUTL NpnobpeTaemoe npaso.

B CBA3K C 3TUM BO3HUKaeT BOMPOC: KAKOe KOHKPEeTHO AeNCTBME 13 psna Heobxoanmblx
AN pacnopsiXXeHns nMmyliecTBeHHbIM 61arom npmnsHaeTca cobCTBEHHO caenkon? Kak
N3BECTHO, /LA pacnops>XatlTcs BelwaMn NocpencTBOM CAEJIOK, @ B IOPUANYECKNX
cAenkKax OCyLeCcTBASETCS BaXKHbIN acnekT - ceobona AencTemn amua, Kotopas
obecrneymBaeTCs rpaXKgaHCKUM NpaBoM Yepes cBoboay YCMOTPEHUSA OENCTBYOLLNX
cybbekToB... PacnopaamTbCs MyL,eCTBOM MOXXHO MO CBOEMY e AVHOJINYHOMY
YyCMOTpPeHUto (YHNYTOXKEHMe BeLln, NpoLeHne aoJsra, 3asaBjieHne 0 3a4eTe, CoCTaBleHne
3aBeLllaHuns) UM no cornaweHuno ¢ apyrum(-n). Npu aToM gaxke pesysibTaTUBHbIE
[EeNCTBNA NO OOCTUXKEHUIO COrlalleHNsa IBHO HeL0CTaTOYHbl AN1A PaCrops)KeHUs
NMYLLLEeCTBOM, U B JIIOBOM cnyyae TpebyoTca ewe n 4encTema C CaMUM NMYLLLECTBOM,
MOCKOJIbKY 3(h(heKT coumnasibHO-NPaBOBOro xapakTepa 6e3 npegMeTHbIX YCUNNN B
NMyLLeCcTBEHHON chepe cybbekToB HeaoCTUMXKUM, a ceoboda AencTBUn nmua no
pacnops»>XeHnto NMyLLLeCTBOM OCYLLIeCTBMMA TOJIbKO KaK pe3ysibTaT COBOKYMHOCTU
ODEeNCTBUN pa3sINdHOW cyLHOCTHY [14].

[encTeme n ero s3Ha4YeHMe N3y4aroT pasHble HayKK, B HaCTHOCTU, MeONLMHCKas
ncuxonorunsa, gpunocodumsa, counonorud, npaso. Hac nHTepecyeT opuan4yeckoe 3HavdyeHue
DencTBMN CybbeKTOB rpa)KgaHCKOro rnpasa n Te KpUTepumn, KOTopble Mo3BOJIAI0T
COOTBETCTBYOLWMM 06pa3oM OLEHUTb KakK CaMO AenCTBMe, Tak U HacTynatowme B CBA3U
C HUM nocnepncTensa. byay4m anemMeHToM AeATe/lbHOCTUN, OPUEHTUPOBAHHON Ha
oTpakeHue u rnpeobpasoBaHne OeNCTBUTESIBHOCTU, AeNCTBUE B JIIOOOM ero 3HavYyeHun
nMmeeT npeobpasyoLlnin XxapakTep 1 OTINYaeTCss HanNnpPaBJIEHHOCTbIO HA U3MEHeHMne
CYLLeCTBYIOLLEro rnoJIoXKeHnsa e B OKpyXxatueM cybbekTa mupe. Te oencTems
cyb6BbEeKTOB, KOTOpPbIE NOJIYHalOT NMPaBOBOE perysnpoBaHne, NopoXKAaT He TOJIbKO
coumasibHble, HO U NpaBoBble NocseaAcTBUA. BMecTe € TeM CyLWHOCTb ENCTBUA KaK
SIBJIEHNSA OCTAeTCA HEN3MEHHON, U NpakTu4eckn noboe gencrteme MoxxeT bbITb
oxapaKTepu3oBaHO B TOM WIN MHOM 3HavyeHuun. KOpuanveckoe 3HavyeHue encTeuns
npuobpeTaloT Torga, Korga B HUX UMeTCA NPU3HaKK, onpeaesieHHble NpaBoM A
KBanumnkaunum scex enctemm nogobHoro poaa.

Ncxoomm n3 Toro, 4To ENCTBUE - 3TO ABJIEHME CYLLEero, 3JIeMeHT AeNCTBUTEIbHOCTHN,
noasiexkallen rpa>KaaHCKo-npasoBOMY yNnopsag0vYeHM0, B TOM 4YuC/ie 1 HOpMaMun O
coenkax. B To BpeMs Kak caesika - 3TO KaTeropus ropugmnyeckas n B 3TOM CMbIC/Ie He 4TO
NHoe, Kak npasoBas popMa onpenesieHHbIM 06pa3oM OpraHNU30BaHHbIX AEACTBUN
cybbeKTOoB. MIHbIMK CloBaMu, cAesika He AeNCTBUe, a rpakAaHCKOo-NpaBoBas KaTteropus
(bopma), NnpenHasHavYeHHaa ANS OPUANYECKON KBanudunkaumm cogesaHHoro. Hayka
rpa>K4aHCKOro rpaBa OTHOCUT OeUCTBUSA K HNCTY IOPUANYECKMX (DAKTOB. DTO O3HA4aeT,



41O, Byay4m coBepLUEHHbIM, OHO "oueHMnBaeTCca" NMpPaBoM U MoJsiy4aeT TO UM NHOoe
rpa>kgaHCKo-npaBoBoe 3Ha4vyeHue [11].

NMeHHO noaTomy Mpa)KgaHCKUN KodeKC [2] cooepXUT He TOJIbKO HOPMbI O cAesikax, HO n
nonoXXeHnsa 06 nx HefenCcTBUTEsSIbHOCTU. TO 06CTOATENbCTBO, YTO AENCTBUA NPU3HAKOTCA
nnbo coenkamm, nMbo HeaenCTBUTESNIbHbIMU CAe/IKaMN, CBUAETeIbCTBYET, YTO CMbIC/I
rpa>k4aHCKO-NPaBOBOro peryampoBaHnsa B ToOM, 4ToObl AaTb cybbekTaM npaBoBble
(hopMbl BOSMOXKHbIX ([03BOJIEHHbIX) OENCTBUN U KPUTEPUN CONOCTaBNIEHUSA
COBEPLUEHHOro C NpuU3HakaMm (popMbl. DTO 03HAYaAET TakK)Xe, 4TO B (PAaKTUYECKOM [JlaHe
[encTBme cosepluaeTcs B /l0OOM criy4ae, HO He Bcerga B hopMe caenku. U Torpa
npovssefeHHble 0eNCTBUSA NPU3HAIOTCA HeAeNCTBUTESIbHOW caenkon. Takum obpasom,
KaK (pbakT gencTBme coBepLuaeTcs, a pugnyeckoe sHavyeHmne (pakta 3aBUCUT OT
CTerneHn COOTBETCTBUA AENCTBUSA KPUTEPUSAM NMpaBoBon (popMbl. UIMeHHO cTeneHb
COOTBETCTBUA OENCTBUSA KPUTEPUSAM €ro rpakAaHCKo-npaBoBon (popMbl faeT OCHOBaHMUA
ONA BbIBOAA: CAEIKa 3TO WK HeJeNnCcTBUTeNibHasa caenka [8].

MpencrtaBneHna o NpaBoBOW NpUpoLe HeLEeUCTBUTE/IbHbLIX CAOEJIOK B IOPUANYECKON
NnTepaType NpPOTUBOPEYUMBLI: OTAE/IbHbIE aBTOPblI CHUTAKOT X NMPaBOHapYyLLEHNAMU,
Apyrue nonaratT, YTO 3TO NMpaBoMepHble fencTeuns. lNMpun 3ToM aBTOpPbI, OTHOCALWME
HeoeNCTBUTEesIbHble CAENIKN B pa3psas NpaBOMepHbIX AesAHWUN, CBOK NO3ULUI0
000CHOBbLIBaOT TEM, YTO CAefIKa Mo CBOen npupoje - AencTBMe npaBoMepHoe, a NoToOMy
HeLeNCTBUTENbHbIM BbITb HE MOXXET, MOCKOJIbKY He TOJIbKO OeNCTBUTENIbHble CAESKN
HamnMpaBNAOTCA Ha YCTaHOBJIEHUE, N3MEHEeHVe UM NPeKpaLleHne rpa>KgaHCKnx npas v
06s3aHHOCTEN - Ka)K4oe OencTBUe, MMetoLLee TaKylo HanpaB/IEHHOCTb, 3aKOH NpU3HaeT
coenkon. OgHaKo BCe NPOTMBOPEYNA CHUMAKOTCH, eC/iv KaTeropuio "coenka" oTHeCTn He
B pa3pan AeNCTBUN, a B pa3psas lopuanyecknx opm AencTBUN, HarnpaBieHHbIX Ha
yCTaHOBJIEHNE, N3MEHEHNE 1 (NIN) NPeKpaLLEeHNE FPpaXKaAaHCKNX NpaB 1 06s3aHHOCTEN
[25]. Toroa cTaHeT 0o4eBUAHbLIM BbIBOA: NPW COBEPLUEHUN HEOENCTBUTESIbHbIX CAEN0K
CAesiKa Kak TaKoBas U He COBepLUaeTCs - COBepLlaeTCca AeNCTBME, KOTOPOMY OTKaXKyT B
npu3sHaHuu caenkon nmbo No HopmaM 0O bEKTUBHOIO Npasa, MMbo B nopsake
ocyulecTB/ieHUsA CybbeKTuBHbIX Npas. NponsseneHHoOe ¢ HapyLweHneM 00 beKTUBHOIO
nnn cybbeKkTMBHOMO NpaBa AENCTBME NOPOYHO TOJIbKO IOPNANYECKUN (TONBbKO B KavecTBe
CAesIKN), C TOYKUN 3peHns cywero - 3To npeobpasytouiee MUp sBJieHUe, NOCKOJIbKY Y Hero
nMeeTcs BHeLWHNN 3pdeKT. I ecninm OH CBA3aH C OXpaHAeMbiMN NPaBOM NHTEpecaMun n
HapyLlaeT ux, NpaBo A0J/IHKHO obecneymBaTb UX 3aLUMUTY.



2.3. ADMUHUCTpPaATUBHO-NPaBOBbIe aKThbl KakK
ropuanyeckme pakTbl

OCHOBHbIM MOMEHTOM B OMnpeneneHnn NoOHATUS aAMUHUCTPATUBHO-MPABOBOro akTa
opraHa UCMOJIHNTENbHOWN BNacTK y 60NbLLUNHCTBA IOPUCTOB ABJISIETCS TE3UC O TOM, 4TO
YyKa3aHHbIN aKT eCTb topuanveckas opma AesTeNbHOCTU NCNOJIHUTENbHbIX U
pacrnopsanTeNbHbIX OPraHOB rocyAapCcTBEHHOM BacTn. OQHAKO, KOHKPeTU3npys
NAaHHOE MNOoJI0XKEHMWE, pa3Hble aBTOPbI BK/1aAblBalOT HEOAMHAKOBOE COAEPI>KaHME B
NMOHATUE «rOCyAapCTBEHHOE yrpaBieHMe», YTO, B CBOK o4epenb, BeAET N K Pa3inynsam B
onpenesieHNaX NOHATUSA aKTa ynpaBJ/IeHNA OpraHa UCMOJIHUTENIbHOM BnacTu [22].

B poCCUINCKON IOPUANYECKON NUTEepaType BbiCKa3aHbl B OCHOBHOM C/ieAyloLIne TOUYKN
3PEHUA 0 MOHATUN aAAMUHUCTPATUBHO-NPABOBOIr0 akTa KakK lopuanYeckoro gakTa: ogHu
CYMTAOT aKTOM roCyNapCTBEHHOI0 yrNpaBAeHUsA LPUANYECKYD OPMY UCMOSTHUTENbHON
N pacnopsianTeNibHON AeATeNlbHOCTU, OCYLLLEeCTBASEMON BCEMU OpraHaMn rocyaapcTBea,
Apyrve — BCe puANYecKne akTbl, U34aBaeMble OpraHaMun rocy4apCcTBEHHOro
ynpaBJIeEHMS; HAKOHeL, TPeTbM K akTaM rocyJapCTBEHHOr0 ynpaBJ/ieHNUS OTHOCAT
topuanveckne akTbl, U3laBaeMble UCMOSIHUTEIbHBIMU N PAaCnopPAANTENIbHBIMX OpraHaMum
rocyapCTBEHHOW BNACTU NPW OCYLLECTB/IEHUM UMW TOCYAAPCTBEHHOIO yrNpaBeHUs.
Taknm 06pa3oM, peyb, Kak NpaBuIo, NAET O «LLNPOKOM» UJIN «Y3KOM» MOHUMAHUN
rocyapCTBEHHOr 0 yrnpasaeHns. TakoMy BbiBOA4Y OTBEYAET U NCMOJIb30BaHHbLI aBTOPOM
B onpenesieHnn NoHATUSA aKTa rocyAapCTBEHHOI O yrpaBieHNs TEPMUH «OpraHbl
rocygapctBa». TepMUH 3TOT CTpadaeT onpeneneHHoN He4eTKoCTbo. Moa opraHamMum
rocyaapcTBa NOHMMAKOTCS, MOMMMO OPraHOB UCMOJIHUTENIbHOW BNacTy,
3aKoHOAaTesbHble OpraHbl FOCYAapCTBa, @ TakXKe opraHbl Cya U NpoKypaTypbl.

AKTaMu rocynapCTBEHHOro ynpasjleHNAa Ha3biBalOTCA lOpUanNYeckmne akThbl, U3LaHHbIe Ha
OCHOBE M BO UCIOJIHEHNE 3aKOHOB NCMOJIHUTENbHBIMI N pacnopaanTeJ/ibHbIMW OpraHaMu
BJ1aCTU rocygapcCTtBa B rnpouecce peajinsaunn 3agad rocyaapcreBeHHOro yripasjeHus
[26].

HaHHOe onpefeneHme NOHATUS aAMUHNCTPATUBHOINO aKTa OTPaXkaeT NpMpoay akKToB
roCcyAapCTBEHHOr0 ynpaB/ieHUs, UX OT/INYNE OT IOPUANYECKNX aKTOB, N3[4aBaeMblX
WHbIMW OpraHaMm rocygapcTBa, a TakXXe OT APYrMX akTOB OpraHoOB rocy4apCTBEHHOr 0
ynpasaeHus (rpa>xgaHCKO-NpaBoBbIX AOrOBOPOB, MaTepuasbHO-TEXHUYECKMX onepaLu i
nT.A0.).



KoHcTuTyumsa Poccuinckonm ®epnepaumnm [1] 3akoHooaTesIbHO 3aKpenusia opungnyeckme
hopMbl KaXxa0ro n3 BUAOB AesATesIbHOCTU Hallero rocyaapcTea, npucyLme on
penesieHHOW CUCTeMe OPraHoB BJACTU. B KOHCTUTYLMN HaLLIN CBOE OTpakeHue
cneynduryeckmne ocobeHHOCTM aKTOB roCyapCTBEHHOIO yNpaBJieHUS.

Coaep>kaHne aKTOB rocyapCTBEHHOrO yrpaBJ/ieHNsl COCTaB/ISIeT HENOCPeaCTBEHHAS
opraHmM3aums NPakTUYeCcKoro ocyLecTBleHUs MYHKLNIA rocyaapcTBa.

Cneumndurka cogep)>xaHns akToB roCy4apCTBEHHOMO yrpaB/eHUs onpeaenseT Kpyr
OpraHoB, Ux nsgatoLlmx. Bonpockl HeNnocpeacTBEHHOM OpraHM3aL M NPaKTUYECKOro
OCYyLLLEeCTBIeHN PYHKLWIA Hallero rocyaapcTBa peLwatoT UCKIIYNTENbHO OpraHbl
NCNOJNIHNTENbHOW BNacTu. Mo3ToMy aAMUHNCTPATUBHbIE aKTbl YNPaBAEeH4YECKOro
XapakKTepa M34aloTCs TOJIbKO OpraHaMm rocy1apCTBEHHOro ynpaBJsieHus.

ALMWHUCTPATUBHO-MNPaBOBbIE aKTbl YrpaB/ieHUs OTHOCATCA K OCHOBHbIM HOPUONYECKUM
hopMaM NpeTBOpPEHUA B XU3Hb 3a4a4 U PYHKLUN UCNOJHUTENIbHOW BnacTu [13].
Hanbonee 3Ha4yMMbIMM KayeCcTBaMU, KOTOpPbIE ONpeaensioT Ux pnan4eckyo npupoay,
OTHOCHAT:

- AJMUHUCTPATUBHbIA aKT, KOTOPbIN obnafaeT rocyapCTBEHHO-BJIACTHLIM XapaKTepoM,
HoCcAWMN oba3aTeNbHbIM XapakKTep 4N agpecaTta n UMeLWwmnin npasosoe
nponcxoxgeHue. AIMUHUCTPATUBHO-NPABOBON aKT — 3TO NpeXXAe BCero opuanvyecku-
BJIaCTHOE BOJIEN3BABIIEHME KOHKPETHOro CybbekTa NCNOJHUTENbHON BNAaCTU, B YEM
NposiBNSAEeTCA BJaCTHaA Npupona ynpassieHY4eCKON AesaTesIbHOCTN rocy4apCTBa;

- aAMUHUCTPATUBHbIN aKT yNpaBJ/ieHNs ABASAETCHA MOA3aKOHHbIM, T.€. OH N34aeTCs
YMNOJIHOMOYHbIM CYyOBEKTOM UCMONHUTENIbHOM BNACTN B COOTBETCTBUN C KOHCTUTYUMENR
POu, opyrumm 3akoHogaTeslbHbIMW aKTaMn B MHTepecax obecneyeHns Ux NCNoSHEHUS.
CoOTBETCTBME aKTOB rOCy4apCTBEHHOrO YNpaBJ/ieHUs BOJie rocyAapcTBa
NOATBEP>XKAAETCS TEM, YTO OHM AOJIKHbI HAXOAMUTLCS B COOTBETCTBUU C
rocyapCTBEHHOW BOJIEN, KOTOPAsi Bbipa)KeHa B 3aKOHE;

- NICMOJIHEHNE aAMUHNCTPATUBHO-NPABOBOIro akTa ynpaBneHus, obecneyeHHasa cnaon
roCyAapCTBEHHOr0 NPUHY>XAeHUSA. AKTbl FOCY4apCTBEHHOIO yrpaBJ/IEHNS, KaK yXKe
O0TMeYasioCb, 3TO NpaBoBble aKTbl. OHN, KaK N 3aKOHbI, CO34aHbl MO BOJIE Nt04en U
nMeruwne NMwb tpuandeckyo cuny. Kopngmnyeckasa cuia akTa rocygapCTBEHHOMo
yrnpaBJIEHUSA, KaK aKTa, KOTOPbIA Cco34aH BOaen nioaen, COCTOUT B TOM, YTO OH HOCUT
roCyaapCTBEHHO-B/IACTHbIN XapakTep n obecneyeH NpuHyonuTeNnbHON CUA0N
rocygapcTtsa. [NpaBoOBON XapakKTep agMUHNCTPATMBHO-NPABOBOIr0 akTa SABAAETCSA YepToun,
KOTOopas npucyLla BCEM roCcyAapCTBEHHbIM aKTaM COOTBETCTBYOLWMNX OpPraHoB



ynpaBneHnsa. OCobeHHOCTb MPaBOBOro xapakTepa aAMUHUCTPATUBHOIO akTa opraHa
NCMONMHUTENbLHOM BJIACTM 3aK/04aETCSA B TOM, YTO OH COAEPXKUT rocyaapCTBEHHO-
BJIaCTHOE IOpPUANYECKOE peLleHmne BONPOCOB YrpaB/ieHYeCKOro HanpasJsieHus.

Taknm 06pa3oM, ynpaB/ieHYeCKUi akT, coaep>xalwmnin B cebe opnanyeckn-BaacTHoe
npennucaHne cybbekTa NCNONHUTENBHOM BNACTU, SBASETCA OAHOCTOPOHHUM
BOJIEU3bABJIEHNEM, MpeaonpenesieHHbIMN HavyalaMu, KOTOopble XapaKTepusyto
NCMNONHUTENbHYIO BNIAaCTh B LesIoM 1 obsi3aTeNbHbl A9 afpecaTa.

Npn3HakamMun ABNAOTCA:

- N0 CYyTW aAMUHUCTPATUBHO-YMNPaB/IEHYECKUI aKT SBNSETCSA IOPUANYECKMM BapMaHTOM
yrnpaB/ieHYeCKOro peLleHnsa rocygapctaa. Mpu nomowm ero n3faHns oprax
NCNONHUTENbHOM BNACTX AOJIKEH PELLINTb ONpenesieHHbI BONPOC, KOTOPbIA BO3HUK B
npouecce ero oesaTesibHOCTU, B MHTepecax peanmsaunm 3agad n pyHKLUMN rocyaapcTea;

- aAMNHUCTPATUBHbIN aKT yrNpaB/ieHUs Npu HeCcobNtoaeHNN COAEP)KALLNXCA B HEM
MMMepaTUBHO-MPAaBOBbLIX NpPeannCaHuM MOXET Bbl3biBaTb lOpnan4eckme nocneactens
MPaBOOXPaHUTENBHOIO XapakTepa, 3ak/al4atoleecs B HaCTYNJeHUN onpeaesieHHoro
BMUAA OTBETCTBEHHOCTWU OJ15 BUHOBHOW CTOPOHbLI (KaK NpaBuio, Bua ANCUMNINHapHON
NAM agMUHUCTPATUBHON OTBETCTBEHHOCTN);

- aAMUHUCTPATUBHO-NPABOBOW aKT BCerga SBAseTCsA 0AHOCTOPOHHUM UMMEPATUBHbLIM,
NCXO0OALWMA OT OpraHa UCMOJSIHUTENIbHOW BNacTn, 1nbo AO/HKHOCTHOIrO nLa UAN Apyroro
cybbekTa rocygapCcTBEHHOrO opraHa, KoTopbii o6nagaeT onpenesieHHon
KomneTeHuuen. Takum obpa3omM, agMUHUCTPATUBHO-NPABOBON akT MOXXET OblTb U3AaH
TOJIbKO YMOJIHOMOYHbIM Cy6bEKTOM YMNpaB/IEHUA CTPOro B Npeaesiax cBoen KoMneTeHumm
N B COOTBETCTBUM C AEACTBYIOLLNMN HOPMATUBHO-NPABOBLIMU aKTaMU;

- MPaBOBOW aKT yNpaB/ieHUS, Kak MpPaBuio, A0JKEH OblTb 0DOPMNEH KaK HOPUANYECKNN
NOKYMEHT B MMCbMEHHOM BUAE, HO MOXKET BblparkaTbCA N YCTHO;

- aAMUHNCTPATUBHBIN aKT MOXET yCTaHaB/MBaTb oba3aTeNbHbIe NpaBu/ia NOBEAEHNS
WM pernamMeHTUPoBaTbh KOHKPETHbIE yrpaB/ieHYeCKne OTHoLWeHNSs. B nepBoM cnyyae
yCTaHOBJIEHbI HOPMbI MpaBa, a B APYroM OCYLLLEeCTBASAETCS BOSHUKHOBEHMWE, U3MEHEHMNE
NN NpeKpalleHne NpaBoOTHOLEHWA. B CBA3M C 4eM aKT ynpaBaeHUs peryampyeTt Kak
abCTpaKTHbIE, TaK U KOHKPeTHble 06l eCTBEHHbIe OTHOLWEHNS B chepe rocyaapCTBEHHON
[eATeNbHOCTN, N TakuM 06pa3oM Co3JaeT PUANYECKYO OCHOBY OJ19 BO3HUKHOBEHUS,
N3MEeHeHNs NN NpekpaLlleHns aaMUHUCTPATUBHbBIX MPAaBOBOOTHOLLEHM, NMbo aBnseTcs
IOPUANYECKUM (PaKTOM, KOTOPbIA MOPOXKAAET, U3MEHSET UM NPeKpallaeT KOHKPETHbIE



NMnpaBOBOOTHOLLUEHWNA onpenesieHHOro Tura,

- aAMUHUCTPATUBHbIA NPAaBOBOW aKT OpraHa rocyJapCTBEHHOro ynpaBJieHUs HanpaBJ/eH
Ha oNTMMaJibHOE pa3peLleHne yrpaBieH4YecknXx Aen n BornpocoB;

- aAMUHUCTPATMBHO-NPABOBOW aKT OpraHa UCMOSIHUTENIbHOW BNACTU NPUHUMaETCS
Cy6bEKTOM yrpaBseHUs Mo BONPOCaM, KOTOPblE OTHOCSATCS K ero KOMNeTeHLun B yCTa-
HOBJIEHHOM MPAaBOBbLIMM HOPMaMu NOPAOKE;

- MO CBOEMY COLMA/IbHOMY COAEP>XKaHMI0O aAMUHUCTPATMBHO-NMPABOBbIE aKTbl ABJSAIOTCA
yrpaB/eHYECKNM pEeLLEHMEM, BbipaXkatloLime 3a4a4m n uenun, GyHKLUNUM N MeToabl
[eATeNbHOCTN rocyAapCTBEHHON OpraHoB. [py MOMOLLN TaKNX aKTOB MOryT ObiTb
peLleHbl PasMYHOro poaa CUTyaunin, KOTOpPbIE MOTYT BO3HMKHYTb B NpoLecce
OCYLLIECTBJIEHNSA TAaKOW YrpaB/eHYEeCKON OeATEeNbHOCTU. 3TO aAMUHNCTPATUBHBIN aKT,
KOTOPbI MOXXeT onpeaensaTb NpaBuia OOJKHOIO NoBefeHns B cepe
rocynapCTBEHHOIrO yrpaBieHUs;

- aJJ,MI/IHI/ICTpaTI/IBHbIIZ I'IpaBOBOIZ aKT OOJI)KEH 3aHNMMaTb KOHKpeTHOE MeCTO
KNhaccupmnkaumm Takoro poaa akToB, 03Havatlollee COOTBETCTBME aKTa AaHHOro opraHa
I'OCy,EI,apCTBEHHOVI BJ1aCTU NJIN AOJIXXHOCTHOIO JZinla, akKTaM

BbILLUECTOSALLMNX 3BEHbEB CUCTEMbI UCMONHUTENbHON BNACTW;

- aAMNHUCTPATUBHbIA NPAaBOBOW aKT yrnpaBaeHNsa OOJ/KEH n3faBaTbCs C cobnogeHnem
KOHKPETHbIX, ohuumanbHbIX Npouenyp, KotTopble npeaycMaTpuBatoT NOPALOK MPUHATUS
npoekTa, ero obCcy>XxaeHuns, sKCNepTn3bl, N NHbIX Npouenyp. Takme obuwme npasuna, K
COXKaJIEHUIO, He CYLEeCTBYIOT, 04HAKO NMPUHATHLI NpaBusia BEAOMCTBEHHOIO XapakTepa
nmbo KoTopble NpegycMaTpuBatloT npouenypbl MOATOTOBKU U YTBEPXKAEHMSA MPaBOBbIX
aKTOB, KOTOPbIEe MOryT ObITb MPMMEHEHbI TOJIbKO K OTAE/IbHbIM OpraHam
NCNOJIHNTENIbHOW BNAacTn (Hanpumep, OHW coaep>xaTca B PernameHTe 3acefaHunm
MpasutenbcTBa PO, B [M0oN10>XKEeHMM 0 NOAFOTOBKE NPOEKTOB €ro NOCTaHOBNEHUN ”
pacrnops>XeHun u ap.);

- aAMUHNCTPATUBHbIN NPaBOBO aKT roCyAapCTBEHHOr0 yrnpaBJ/ieHNs ONpoTecTyeTCs Uau
ob)xanyeTcs yCTAaHOBJIEHHOM AENCTBYIOLLMM 3aKOHO4ATENbCTBOM MOPAOKE;

- adMUHNCTPATUBHbIE NMPABOBbIE aKTbl FOCYAapCTBEHHOr0 yrNpaBieHUs, KOTOopble
N30arTCA NCNONHUTENIbHBIMU U PacnopsaANTEeNbHbIMU OPraHaMu rocyAapCTBEHHON
BJ1IACTW, Bblpa>katoT BOJIIO OpraHa rocy4apCTBEHHOr0 yrnpaBJieHus.



FOpnanyeckoe 3Ha4YeHne afiMMHUCTPATUBHO-NPABOBLIX aKTOB SABJISETCSH MHOroo6pa3HbIM.
Bce OHM MOryT yCTaHaB/ANBATb, U3MEHATb UM OTMEHSTb HOPMbI MpaBa, KOTopble MOryT
BO3JlaraTb KOHKpPEeTHble 06593aHHOCTU Ha CyOBEKTOB rocyiapCTBEHHOI0 ynpaBieHns u
HaJenswuwmne nx onpenesieHHbIMN npasamu [27]. AKTbl ynpaBieHnst MOryT BbICTyNaTb B
KavyecTBe opnanvyeckmnx akToB, T.€. OCHOBAHUI HEOOBXOAUMbIX OJ15 BOSHUKHOBEHWS,
N3MEHEHNA NN NPeKpaLleHns NPaBOBbIX OTHOLLEHU B cdhepe rocyAapCTBEHHOro
ynpasneHus. CnenyeTt oTMETUTb, YTO aAMUHUCTPATUBHO-NPABOBbLIE aKThl, ABAOLLINECS
topuanYeckuMmn akTamm, No CBoe Npupoae ABAATCS:

1. YcnhoBueM OeNCTBUTENbHOCTU APYIrMX aKTOB (B YaCTHOCTW, BblAava opraHamm
BHYTPEHHMX OeN pa3pelleHns Ha npunobpeTeHmne ra3oBoro opyXxusa n T7.4.).

2. [JokaszaTenbLCTBOM 015 Cyaa, OCHOBaHMeEM ansa Bo3byxaeHnsa cynebHoro gena (06
YBOJIbHEHUN UJIN O NPU3HAHUN HELENCTBUTENbHbLIM OpAepa Ha XUyLo nowanb n
T.M.);

3. OcHOBaHMeEM ONa N3gaHus NHbIX aKTOB yrpaBaeHunsa (Hanpumep, Ha OCHOBE akTa
BbILLECTOSALLEro opraHa NCMOJIHUTESIbHOM BNACTU U34aeTCA aKT HUXKECTOALWNM
OpraHoOM UCNOJIHUTEsIbHOW BAIAaCTN).

YBennyeHne KonNmM4yecTBa CAENOK, noanexawmx obsisaTeNbHOMY HOTapuasbHOMY
yOOCTOBEPEHMIO, B LLesIoM He06XoaMMOo pacCMaTpPUBaTb B KAYeCTBE MOJIOXKNTENbHON
TeHOeHUWn, HanpaBaeHHON Ha obecnedyeHne cTabunbHOCTK rpakaaHckoro obopoTa,
CTuMynumpoBaHue fobpocoBEeCTHOCTU ero y4acTHUKOB. CnegyeT NpucoeamHUTbCS K
BbICKa3aHHOWM B HayKe TOYKe 3peHuns, 4TOo "HoTapuasibHOE yAOCTOBEPEHME CAESKN
CITY>KUT BECKOW rapaHTUEn AenCTBUTENbHOCTU COENKN, CTPaxXoBKOM OT ee "pa3BopoTa”
Ha CTagun UCNoJsiHeHUs, obnervyaeT 3anHTEPECOBaHHOW CTOPOHE O0Ka3blBaHME CBOEro
npaBa Npu BO3HMKHOBEHNM CMOPOB. NOCKOJIbKY ee coaep>xaHue, BpeMs U MecTo ee
COoBEpLUEeHUNS, OENCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U Apyrme obCcToaTenbCcTBa,
3a(pnKCMpoOBaHHbIE HOTAPUYCOM ero yaoCTOBEPUTE/IbHON HAaAMUCbLIO, MPOBEPSATCSA
HOTapMyCOM MpU ee COBEPLUEHUN N KaK AOCTOBEpPHbLIE"

YBenmyeHne Koan4yecTBa CAeoK, noasiexalmnx oba3atesibHoOMy HOTapuaabHOMY
yJ0CTOBEPEHUIO, B LIeJIOM HeoOX0AMMO pacCMaTPUBaTh B Ka4eCTBE NOJIOXKNTESIbHON
TeHAeHUMKN, HanpaBsieHHOW Ha obecnevyeHne cTabunbHOCTU rpaXkgaHckoro obopoTa,
CTUMYNMpPOBaHMe 0O0BPOCOBECTHOCTUN €ro y4acTHUKOB. CriegyeT NpUcoeanHNTLCS K
BbICKa3aHHOW B HayKe TOYKE 3peHus, 4To "HoTapunasibHOE yOOCTOBEPEHME CAENKM
CNY>XUT BECKOW rapaHTUen AeNCTBUTENIbHOCTU CAEeNKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaguu UCMoJIHeHUs, obieryaeT 3aMHTEPECOBAHHON CTOPOHE [0Ka3blBaHNE CBOEro
npaBa NPV BO3HUKHOBEHMWN CNOPOB. [TOCKO/bKY ee coaep)xaHne, Bpems 1 MecTo ee
COBEpLUEHUS, AEeNCTBUTE/IbHbIE HAMEPEHUS CTOPOH CAENKU N Apyrue obCcToAaTeNnbCTBa,



3a(pMKCUPOBaAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENIbHOWN HAAMNCLIO, MPOBEPAOTCSA
HOTapMyCcoM Mpun ee COBEPLLUEHUN N KaK OOCTOBEpPHbLIe"

YBennyeHne KonmyecTBa CAENO0K, noanexawmx obssaTenbsHOMY HOTapuasibHOMY
yOO0CTOBEPEHUIO, B LLe/IOM HeEOOX0AMMO pacCMaTpmMBaTb B Ka4eCTBE MOJIOKNTESIbHOMN
TeHAEeHUUN, HanpaBieHHOW Ha obecnevyeHne cTabnnbHOCTU rpakaaHCcKoro obopoTa,
CTUMynMpoBaHmne 0obpoCcoBEeCTHOCTU ero y4acTHMKOB. CnefyeT NpMcoeanHnUTbCS K
BblCK@3aHHOM B HayKe TOYKe 3peHuns, 4To "HoTapuasbHoe yOO0CTOBEPEHME CAENKN
CNY>XUT BECKON rapaHTuUen 4encTBUTENbHOCTU CAEJIKN, CTPAaxXoBKOW OT ee "pa3BopoTa"
Ha CTagun UCnosHeHus, obnervyaeT 3anHTEPECOBaAHHON CTOPOHE O0Ka3blBaHME CBOEro
npasa Npu BO3HMKHOBEHUM CrOpPOoB. NNOCKOJIbKY ee cogep)xaHue, BpeMs U MecTo ee
COoBepLUEeHNSA, AENCTBUTEJIbHbIE HAMEPEHNS CTOPOH CAENKN N apyrune obcToaTenbLCTBa,
3a(PMKCUPOBAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENIbHOWN HAaAMNCLIO, MPOBEPAOTCSA
HOTapMyCcOM MpU ee CoOBepLUEHNN N KaK [OCTOBepHbIe"

YBennyeHne KonmyecTBa CAENO0K, noanexawmx obssaTenbHOMY HOTapuasibHOMY
yOOCTOBEpPEHMIO, B LLIeSIOM HEODBX0ANMO pacCMaTpuBaTb B Ka4YeCTBE MNOJIOXKUTENbHON
TeHAEeHUNN, HanpaBieHHOW Ha obecnevyeHne cTabnnbHOCTU rpaXkaaHCcKoro obopoTa,
CTUMynMpoBaHmne 0obpoCcoBEeCTHOCTU ero y4acTHMKOB. CnefyeT NpMcoeanHnUTbCS K
BblCKa3aHHOM B HayKe TOYKe 3peHuns, 4To "HoTapuasbHoe yOOCTOBEPEHME CAENKN
CNY>XUT BECKON rapaHTuen 4encTBUTENbHOCTU CAEJIKN, CTPaxXoBKOW OT ee "pa3BopoTa"
Ha CTagun UCnosHeHus, obnervyaeT 3anHTEPECOBaAHHON CTOPOHE O0OKa3blBaHME CBOEro
rnpasa NP BO3HNKHOBEHUN CNOPOB. [10CKOJIbKY ee cogep>xaHne, BpeMA N MeCTO ee
coBepLleHNs, AeENCTBUTE/IbHbIE HAMEPEHNS CTOPOH CAENKN N apyrune obcTtoaTenbLCTBa,
3aPMKCUPOBaAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENIbHON HAaAMNCLIO, MPOBEPAOTCSA
HOTapMyCOM MpPU ee CoOBepLUEHNN N KaK [OCTOBepHbIe"

SAKNMIOYEHUE

YBenmyeHne Konnm4ecTsa CAesiok, nognexxawmx obsasatenbHoOMy HOTapuasibHOMY
yOOCTOBEPEHMIO, B LLe/IOM HeE0BX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTENIbHOMN
TeHOeHUWn, HanpaBneHHON Ha obecnevyeHne cTabunbHOCTU rpakaaHckoro obopoTa,
CTuMynumpoBaHue JobpocoBeCTHOCTU ero y4acTHUKOB. CnegyeT NpucoeamHUTbCS K
BbICKA3aHHOW B HayKe TO4YKe 3peHuns, 4To "HoTapuasbHOe yAOCTOBEPEHNE CAESTKN
CNIY>KUT BECKOW rapaHTnen AencTBUTENbHOCTU COEJKU, CTPaxoBKoOM OT ee "pa3BopoTa”
Ha CTagun UCNosiHeHUs, obnervyaeT 3anHTEPECOBaHHOM CTOPOHE O0Ka3blBaHME CBOEro



npaBa NMpu BO3HUKHOBEHUN CMOPOB. MOCKOJIbKY ee cofep)xaHune, BpeMS 1 MecTo ee
COBEpPLUEHUNS, AEeNCTBUTENIbHbIE HAMEPEHNA CTOPOH CAEeNKW N Apyrue obcToaTeNnbCTBa,
3ahMKCUpPOBaAHHbIE HOTAPMYyCOM ero yaoCTOBepUTENbHON HAAMNCLIO, MPOBEPSOTCS
HOTapPMyCOM MNPV ee COBEPLUEHUMN N KAaK OOCTOBEpPHbIE"

Takum 06pa30M, Ha OCHOBaHWWM N3J10>XKEHHOI0O MO>XHO COeJ1aTb cJieaytoune BbiBOObI.

tOpnandeckme pakTbl - 3TO PaKTbl peasibHON OEeNCTBUTENIbHOCTU, C KOTOPbIMU
AEeNCTBYOLLNE 3aKOHbl U UHble NPaBOBble aKTbl CBA3bIBAOT BO3HUKHOBEHNE, U3MEHEHNe
NN NpeKpaweHne rpaxgaHckmx npas n 06a3aHHOCTEN, TO eCTb NPaBOOTHOLLEHUN.
BO3HWKHOBEHME, N3MEHEHME NN NpeKpaLleHne NpaBoOTHOLEHU MOXKeT BbITb
00yC/I0B/IEHO OAHUM OPUANYECKNM (PaKTOM UK COBOKYMHOCTbIO IOPUANYECKUX PAKTOB,
NMeHyeMas lpuan4yeckum coctaBoM. B HaCTOALLMA MOMEHT HECKOJIbKUMU MOKOJIEHNAMU
Yy4€HbIX Oblsia co3faHa cMcTeMa lpuanyecknx pakToB, C UX Knaccudunkaumen mx no
pa3IN4YHbIM OCHOBaHMAM. O4HaKo, B CBA3M C pa3BuTmem obwectsa, HOPMaTUBHO-
npasoBon 6a3bl, HeobXxooMMO NpPoJOIKaTb UX U3yveHne, 060CHOBLIBas NOABAEHME UX
HOBbIX BUAOB. CnefnyeT paclwumpaTb U yraybnaTe Knaccupukaumio iopnanyeckmux pakTos,
4YTO NpmBeeT K CyLeCTBEHHOMY CABUIY B NPaBOBOMN HayKe, a TakXXe Co34acT BaXKHoe
ycnoBue gns yaCHeHUs MecTa lopugnyecknx akTos B MexaHnU3Me npaBoBoOro
peryavpoBaHus.

3afavYamMum npaBopeannsaumn aBAAITCS NPaBUJIbHOE COYeTaHNEe Ha3BaHHbIX (HOPM
NMPaBOBOro PeryjnpoBaHuns, Osist Toro 4Tobbl MCKNOYMUTb, C O4HOM CTOPOHbLI, HEMPABOBbLIE
Cy6beKTUBHbIE AENCTBUSA, @ C APYIrO CTOPOHbI - U3INLLHIOW HOPMUPOBAHHOCTH
06EeCTBEHHbIX OTHOLWEHWUIA. TONLKO MPU PasyMHOM WUCMNOJIb30BaHUM UHANBUAYAIbHOTO U
HOPMaTUBHOIO PEryanMpoBaHNs BO3MOXKHO MONYYNTb ONTUManbHbIA pe3ynbTaT
NMPaBOBOro PerynpoBaHus.

YBennyeHne KonmyecTBa CAENOK, noanexawmx obszaTensHOMY HOTapuasibHOMY
yOOCTOBEPEHUIO, B LLe/IOM He0OX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTESNIbHOMN
TeHOeHUun, HarnpaBneHHOM Ha obecnevyeHne cTabunbHOCTU rpakaaHckoro obopoTa,
CTUMynMpoBaHmne nobpoCcoBEeCTHOCTU ero y4acTHMKOB. CnefyeTt NpMcoeanHnUTbCS K
BblCK@3aHHOM B HayKe TOYKe 3peHuns, 4To "HoTapuasbHoe yOOoCTOBEPEHME CAENKN
CJ/IY>KUT BECKOW rapaHTnen AenCcCTBUTENIbHOCTU COEJIKU, CTPaXOBKOM OT ee "pa3BopoTa
Ha CTagun UCnosiHeHus, obnervyaeT 3anHTEpPEeCOBaHHON CTOPOHE O0Ka3blBaHME CBOEro
rnpasa NMpu BO3HUKHOBEHUN CNOPOB. NMOCKO/IbKY ee coaep>XaHne, BpeMsa N MecTo ee
CoBepLUeHUs, LeNCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U apyrme obCcTosaTenbCcTBa,
3a(pMKCUPOBAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENbHON HAaAMNCLIO, MPOBEPAOTCSA
HOTapWMyCOM MPU ee CoOBepLUEHNN N KaK [OCTOBepHbIe"



FOpunanyeckme pakTbl Kak 3/1IEMEHTbLI MexaHn3Ma NPaBOBOIro PerynpoBaHns BO3MOXXHO
NCNOJIb30BaTb CUCTEMHO. Takasi CAICTEMHOCTb IOPUANYECKUX (DAKTOB MMEET Ba)kHOe
CBOWCTBO, 4TO HEOOXOANMO YUMTbIBATbL MPU YCTAaHOBAEHUN PAKTUYECKON CTOPOHbI
KOHKpeTHoro aena. Mpu 3Tom 6ygeT onTMasibHbIM BblAeNEHNE TaKOW KaTeropmm, Kak
6onbluasn pakTUYeckas cucTema, KOTopas OTHOCUT ropuamnveckme akTbl B MacwTabe oT
HOPMATMBHO-MPABOBOIro akTa [0 BCEN NPABOBOM CUCTEMbI ONpeaesieHHbIX NepruoaoB
BpeMeHun. Takum obpa3omM MOXXHO Pe3toMUPOBaTh, YTO Opuanveckme gpakTbl - 3TO
Hepa3pO3HEHHbIE ABJIEHNS NMPAaBOBON AENCTBUTENLHOCTU, a ornpeaesieHHas NnoacnucTeMa
nMetoLLan onpeneneHHble CBA3N Mexay cobon.

YBenmyeHne KoanyecTBa CAENoK, noasexalmnx obasatesibHOMy HOTapuaabHOMY
yNOCTOBEPEHUIO, B LIeJIOM HE0bX04MMO pacCMaTPUBATh B Ka4YeCTBe MOJI0OXKNTENbHON
TeHOEeHUMWN, HanpaBsieHHOW Ha obecneyeHne cTabnnbHOCTU rpaXKgaHCKOro obopoTa,
CTUMYJIMpOBaHMe No06POCOBECTHOCTU €ro y4yacTHMKOB. CrneagyeT NpUCoOeanHNTBLCS K
BbICKA3aHHOW B HayKe TOYKE 3peHUs, 4TO "HoTapunasbHOE yOOCTOBEPEHME COENKN
CNY>XUT BECKOW rapaHTuen AeNCTBUTENIbHOCTU CAENKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaAuWn UCMoJIHeHUSs, obnervyaeT 3anHTEPECOBaAHHOW CTOPOHE A0Ka3blBaHNE CBOEro
npaBa NMpu BO3HUKHOBEHMUN CMOPOB. MOCKOJIbKY ee coliep)XaHune, BpeMs 1 MecTo ee
COBEpLUEHUS, AEeNCTBUTESIbHbIE HAMEPEHNA CTOPOH CAeNKN 1 Apyrue obcToaTenbCTBa,
3ahMKCMpPOBaAHHbIE HOTAPMYCOM ero yaoCTOBEepPUTENbHON HAAMNCLIO, MPOBEPSAOTCS
HOTAPUYCOM MNpK ee COBEPLLUEHMNN N KaK OOCTOoBepHbIe"

HeobxoanMo oTMETUTb, YTO Ba)KHbIM A/15 MPAaBOBOW CUJbI OPUANYECKNX (DAKTOB
sIBNISieTCA CBOEBPEMEHHAs N NpaBUibHas UX pukKcauuns, n nx ynoctosepeHune. OT Bcero
3TOro 3aBUCUT Ka4yeCTBEHHasA 1 ObICTpas peann3aumns 3aKOHHbIX NPaB U UHTEPeCcoB
hU3nYecKnx u topruanveckux auu. Tem He MeHee, Ha NPakTUKe UMEHHO 13-3a
HecobnaeHNs JaHHbIX OEACTBUN MOTYT BO3HUKHYTb Pa3/iMyHble KOJIN3UK, KOTOpble
3a4acTyl MOryT ObITb pa3peLleHbl ToNIbKO B cyaebHom nopsiake. Mpu 3ToM He06xoaAMMo
YMETb OCYLLECTBAATb pa3rpaHnyeHne pnanyecknx GakToB U OKA3aTENbCTB O HUX.

YBenmyeHne Koan4yecTBa CAeoK, noasiexalmnx oba3atesibHoOMy HOTapuaabHOMY
yJ0CTOBEPEHUIO, B LIeJIOM HeoOX0AMMO pacCMaTPUBaTh B Ka4eCTBE NOJIOXKNTESIbHON
TeHAeHUMKN, HanpaBsieHHOW Ha obecnevyeHne cTabunbHOCTU rpaXkgaHckoro obopoTa,
CTUMYNMpPOBaHMe 0O0BPOCOBECTHOCTUN €ro y4acTHUKOB. CriegyeT NpUcoeanHNTLCS K
BbICKa3aHHOW B HayKe TOYKE 3peHus, 4To "HoTapunasibHOE yOOCTOBEPEHME CAENKM
CNY>XUT BECKOW rapaHTUen AeNCTBUTENIbHOCTU CAEeNKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaguu UCMoJIHeHUs, obieryaeT 3aMHTEPECOBAHHON CTOPOHE [0Ka3blBaHNE CBOEro
npaBa NPV BO3HUKHOBEHMWN CNOPOB. [TOCKO/bKY ee coaep)xaHne, Bpems 1 MecTo ee
COBEpLUEHUS, AEeNCTBUTE/IbHbIE HAMEPEHUS CTOPOH CAENKU N Apyrue obCcToAaTeNnbCTBa,



3a(pMKCUPOBaAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENIbHOWN HAAMNCLIO, MPOBEPAOTCSA
HOTapMyCcoM Mpun ee COBEPLLUEHUN N KaK OOCTOBEpPHbLIe"

MpuMeHnTENbHO K 06Cy>xaaeMon npobeme 3To o3Ha4vaeT. Ero npaBocnocobHoCTb
HMKaK He 3aBUCUT OT MPUHMMAEMOro CyZloM pPeLleHns N NocaenyLmnx 4encTBmin
OpraHoB 3arca. 9To TexHn4yeckoe oQopMJIEHNE HE MOXKET NOBNATbL Ha
NMPaBoOCNoCOOHOCTb rpa)kaaHuHa, NMbo yXxe NpPeKpaTUBLLYICS B MOMEHT €ro cMepTu,
B0 COXPaHMBLLYOCS B MOJIHOM 06beMe, eCn rpakAaHUH OCTaJICS B XKUBbLIX, XOTS Obln
BCE€ OCHOBAHMSA MPeanosioXXnTb ero rubens (Hanpumep, Npu B3pbIBE XXMUI0ro AoMa, B
KOTOPOM OH Haxoawuscs). MpuMmeHnTenbHo K 0bcyxaaemon npobsieme 3To o3HavaeT. Ero
NpPaBoCnoCcobHOCTb HMKaK He 3aBUCUT OT MPUHMUMAEMOro Cy0M peLleHns n
nocnenyoLmnx 4eNCTBUN OPraHoOB 3arca. 3To TeXHN4Yeckoe opopMaeHne He MoXKeT
NOBINATHL Ha NMPaBOCNOCOOHOCTb rpa)kaaHunHa, NMbo y)Ke NpekpaTUBLLYOCS B MOMEHT
ero cMepTu, Mb0 COXpPaHUBLLYOCS B NOJIHOM 06beMe, ecnn rpakiaHnH OCTasCca B
XKUBbIX, XOTS O6blIM BCE OCHOBAHUS NMPearnonoXnTb ero rubens (Hanpumep, Npu B3pbIBE
>KNI0r0 AOoMa, B KOTOPOM OH Haxoguscs).

3noynoTpebneHnsa nnm ynyuieHus B npoueaype pukcaunm, yaoCcToBEPEHUS 1
JI0Ka3bIBaHUS lOPUONYECKUX (PAaKTOB BeAYT K UX AedEeKTHOCTU, NyTH NPeoaosieHns
KOTOPOW HepeaKo NPaBOM He persiaMeHTupylTcs. Mo3ToMy, 3a4acTyto, B Cyfax CTOPOHbI
He MOryT AOKa3aTb CBOEW NMPaBoThl (M3-3a AeDEKTHOCTU IOPUANYECKOro haKTa Uan nux
COBOKYMHOCTM PYLUNTBLCS BCE CUCTEMA I0KA3aTeNbCTB). Pe3ynbTaToM aABnaeTCs
HeoCyLleCcTBNeHNE MOoTEeHUMANbHO NPUHAANEXKALWMX NULLAaM NPaB U UHTEPECOB.

YBenmyeHne KoanyecTBa CAENoK, noasexalmnx obasatesibHOMY HOTapnaabHOMY

YO OCTOBEPEHUIO, B LIEJIOM HEOH6X0AMMO pacCMaTPUBATh B Ka4YeCTBe MOJI0OXKNTENbHON
TeHOeHUMK, HanpaBJieHHoW Ha obecneYvyeHne cTabunbHOCTU rpakaaHckoro obopoTa,
CTUMYJIMpOBaHMe N06POCOBECTHOCTU ero y4yacTHMKOB. CrnegyeT NpUCoOeanHNTBLCS K
BbICKA3aHHOW B HayKe TOYKEe 3peHUs, 4TO "HOTapunasibHOE yOOCTOBEPEHME COAENKN
CNY>XUT BECKOW rapaHTUen 0eNCTBUTENIbHOCTY CAENKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaAuun UCnosiIHeHUs, obnervyaeT 3anHTEPECOBaAHHOW CTOPOHE A0Ka3blBaHNE CBOEro
npaBa NMpu BO3HUKHOBEHUN CMOPOB. MOCKOJIbKY ee colep)xaHune, BPeMS 1 MecTo ee
COBEpLUEHUS, AEeNCTBUTE/bHbIE HAMEPEHUS CTOPOH CAEeNKU N Apyrue obcToAaTenbCTBa,
3ahMKCMPOBaAHHbIE HOTAPMYCOM ero yaoCTOBEepPUTENbHON HAAMNCLIO, MPOBEPSOTCS
HOTapPMYCOM MNPV ee COBEPLUEHUM N KaK OOCTOBEpPHbIE"

HopMa npaBa 1 NpaBOOTHOLLEHME BCErga ANaNeKTUYeCKN CBSA3aHbl, a lopUaNYeCcKun
hakT B ntobon ero chopme ABISETCA CBOEro poAa nepexonHblM MOCTUKOM MEXOY HUMU,
BbICTyMNasi Kak 6bl CpeaCTBOM, pbl4aroM, KOTOPbIA MPUBOOUT IOPUANYECKYIO HOPMY B



NenCcTBMEe, Ha OCHOBE KOTOPOro BO3HMKAET (a TaKXXe U3MEHSeTCs NN NnpekpallaeTcs)
npaBoOTHOLLEeHMe. Be3 3Toro akTa topnanyeckas HopMa 1 NpPaBo B LIESIOM CYLLLECTBYIOT
KaK HepeasnnmsoBaHHas abcTpakums. C 3To No3MUNM yiCHEHME CyLLLeCTBa OTAENbHbIX
topnanyecknx pakToB N UX COCTABOB 1Aa€T BO3MOXXHOCTb YSACHUTbL Npupoay u
0COBEHHOCTWN NPABOOTHOLLEHUN, MPOCIEANTb AUHAMUKY COLMAJIbHbIX CBSI3EN, BbISIBUTb
HeraTUBHbIE N NO3UTUBHbIE UX TEHAEHLUW.

YBennyeHne KonmyecTBa CAENOK, noanexawmx obszaTenbsHOMY HOTapuasibHOMY
yOOCTOBEPEHUIO, B LLe/IOM HeE0OX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTESIbHOM
TeHOeHUnn, HanpaBaeHHON Ha obecnevyeHne cTabunbHOCTM rpakaaHckoro obopoTa,
CTuMynumpoBaHue JobpocoBeCTHOCTU ero y4acTHUKOB. CnefgyeT NpucoeamHUTbCS K
BblCK@3aHHOM B HayKe TOYKe 3peHuns, 4TO "HoTapuasbHoe yOOCTOBEPEHME CAENKN
CJ/TY>KUT BECKOW rapaHTnen AencTBUTENbHOCTU COEJKU, CTPaxXxoBKoM OT ee "pa3BopoTa”
Ha CTagun UCNoJsiHeHUs, obnervyaeT 3anHTEPECOBaAHHON CTOPOHE O0Ka3blBaHME CBOEro
rnpasa NMpu BO3HUKHOBEHUN CNOPOB. MNMOCKO/IbKY ee coaep>XaHne, BpeMsa N MecTo ee
CoBepLUeHUs, 0EeENCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U Apyrmue obCcToaTenbCTBa,
3a(pnKCMpoOBaHHbIE HOTAPUYCOM ero yaoCTOBEPUTE/IbHON HAaAMUCbLIO, MPOBEPSATCSA
HOTapWMyCOM MPU ee CoBepLUEeHNN N KaK [O0CTOBepHbIe"

KOpunandeckmne pakTbl — Pa3sHOBUAHOCTb COLUMANbHbLIX (PAKTOB, KaXXAbl N3 KOTOPbIX —
He CJlydanHoe MU30/IMpoBaHHOE ABNEHNEe, a pe3ysibTaT XU3HeaeaATeIbHOCTN coumyMma,
3aKpenJJIeHHbI KOHKPEeTHOW NMpaBoBOWN HOPMOW.

B npakTuke npuMeHeHns NpaBoBbiX HOPM YCTaHOBNEHNE IOPUANYECKOr0 COCTaBa
coBrnagaeT C YCTAHOBJIEHMEM IMNOTe3bl HOPMbI, U1 HA0BOPOT, FMMNoTE3a NPaBOBO HOPMbI,
yCTaHOBJIEHHas 3aKoHO4aTesIeM, COBNaAaeT C pUANYeCcKM cocTaBoM. OHAKO Mexay
HMMUW HENb3s CTaBUTb 3HAK PaBEHCTBA, T.K. FMMNoTe3a ABNSETCS OAHUM U3 CTPYKTYPHbIX
3/1eMeHTOB HOPMbI MpaBa, TOrAa Kak lpuandyecknini GakT MOXKET 3aKpennaTbCs B
rmnoTe3ax HeCKOJIbKMUX MPaBoOBbIX HOPM.

Takum obpa3om, crenyeT 3aMeTUTb, YTO NPaBOOTHOLIEHMWSA MO CBOEN CYyTU SABNAIOTCA
AyanncTuydHbiMn. X cTaHoBsieHUe, UHAMU3M N NpeKpaLleHne, C 04HON CTOPOHHI,
0bycnoBneHbl BaXKHeWLen NnpeanocbisIKon, a UMeHHO tpungnyecknm aktom. C apyrom
CTOPOHbI - 3TO COCTOSABLUMECHA MPABOOTHOLWEHNS, 0COBeHHO ansawmecs,
npeponpenensowme BOSHNKHOBEHNE, N3MEHeHne, NpeKkpalleHe gpyrux, nocsaenyoumx
(Npon3BOAHbIX) NPaBOOTHOWEHWA. [laHHOE Bbipa)keHne NoATBep)X4aeTCs TeM, YTo,
HanpuMmep, NPaBOOTHOLIEHME rpa>KgaHCTBa npegonpenenseT cnyxebHole, TpyaoBble,
ceMenHble, MeHCNOHHbIE U Apyrve NpaBooTHoWweHUsa. CeMenHble NpegonpenensoT
aJIMMEHTHble, HacNeACTBEHHbIE, XXUULLHbIE U AP. NPaBOOTHOWEHNSA; TPyAOBble —



pacyeTHble, CTpaxoBble, PUHAHCOBbIE, MEHCUOHHbIE U T.4. U T.M.

B cBA3M C pa3BUTMEM PbIHOYHbLIX OTHOLWEHUN B PO B nocsiegHmne roga rnaBHyo posb
cpenu ropnagnyecknx oakToB 3aHA OOr0OBOP, KaK OCHOBaHWME perysanposaHuns
9KOHOMUNYECKNX OTHOLLEHWUIN, @ TakK>Ke OTHOLLUEHWA npaBa COBCTBEHHOCTMW.

JloroBOopoM SIBNSIETCHA COrnalleHne ABYX WU HECKOJIbKMX NNl 06 yCTaHOBNEHMUN,
N3MEHEHUN NN NPEKpPALLEHUN FPaKAaHCKUX NpaB 1 06s3aHHOCTEN.

[loroBop - 3TO BCeraga caeska. s 3akat04eHns 4orosopa HeobxoamMMo BbiparkeHune
BOJIN ABYX CTOPOH (ABYXCTOPOHHSANA caenka) nnbo Tpex n bonee cTopoH
(MHOrOCTOpPOHHAA CcOoesnKa).

Ceoboaa OOroBoOpoB MMeeT TpPpoAaKOoeE rnpodaBJieHne:

1) B Npu3HaHUM GU3NYHECKMX U IOPUONYECKMX JINL, CBOOOAHbLIMM B 3aKJIIOYEHUN [0rOBOPA.
CnenkeT OTMETUTb, YTO MOHYXXAEHMe K 3aKJIIO4YEeHM0 oroBopa He AOMNYCKaeTCs 3a
NCKJIlOYEeHMEeM cyvaeB, Korga o6s3aHHOCTb 3aKJ/o4aTbh AOr0BOP NpeaycMoTpeHa
3aKOHOM MAN 006POBOJIBHO MPUHATLIM 00513aTeNbCTBOM. YTO 03HA4YaeT, YTO CTOPOHbI
CaMu, He3aBMCUMO APYr OT APYyra 1 OT rocyapCTBa, KOTOPOE BbICTYMAaET B KA4YeCTBE
CyBepeHa, BrpaBe pellaTb BONPOC 0 BCTYMIEHUN Mexay coboli B 4OrOBOPHbIe
OTHOLLEHUS;

MpuMmeHnTENbLHO K 06cyxaaemon npobneme 3To o3HavaeT. Ero npaBocnocobHoOCTb
HUKaK He 3aBUCUT OT MPUHMMAEMOro CyaoM peLlleHnsa n nocnenyowmnx 4encTesui
OpraHoB 3arca. 9To TexHu4eckoe ohopMJIEHNE HE MOXKXET NOBAUATb Ha
NpPaBoCnoCcObHOCTb rpa)kgaHuHa, NMbo y>xe NnpekpaTUBLLYICA B MOMEHT €ro CMepTHu,
nMBo COXpaHUBLLYOCS B NOJIHOM ob6beMe, eCcnn rpa>kaAaHnH oCTasICa B XKUBbIX, XOTA 6bln
BCE& OCHOBaHMA NpPeanosoXNTb ero rmbens (HanpuMep, Npu B3pbiBE XXWJI0ro AOMa, B
KOTOPOM OH Haxoauncs). NpumeHnTenbHo K obcyxpaemon npobneme 3To o3Ha4vaeT. Ero
NPaBoOCNOCOBHOCTb HMKAK He 3aBUCUT OT NMPUHMMAEMOro CyJ0M peLlleHuns u
nocneanyroLWmx 4eNCTBUN OPraHoB 3arca. 3TO TeXHU4Yeckoe ohopMieHne He MOXKeT
NOBANATbL Ha NMPaBOCNOCOOHOCTb rpakaaHnHa, NMbo y)Ke NpeKpaTUBLLYOCA B MOMEHT
ero cmepTu, MO COXpPaHMBLLYHOCS B MOJHOM obbeMe, eCcnn rpakaaHuH oCTancs B
XXUMBbIX, XOTH O6bl1N BCE€ OCHOBaHMSA NPeanosIoXnUTb ero rmbens (Hanpumep, Npu B3pbiBe
XXMJIOr0 AOMa, B KOTOPOM OH Haxo4uacs).

MpumeHnTensHO K 06cyxaaemon npobneme 3To o3Ha4aeT. Ero npaBocnocobHOCTb
HMKaK He 3aBUCUT OT MPUHMMAEMOro Cy4OM peLleHnsa N nocnenyowmnx 4encTesum
OpraHoB 3arca. 9To TexHMU4Yeckoe 0PopMJIEHNE HE MOXKET NOBAUATL Ha



NpPaBoCnocobHOCTb rpa)kgaHuHa, NMbo yXxe NpeKpaTUBLLYICS B MOMEHT €ro CMepTu,
nMB0O COXpPaHMBLLYOCS B MOJIHOM 06beMe, eCin rpakAaHUH OCTaJICS B XKUBbIX, XOTS Obln
BCE& OCHOBAHMSA MPeanosioXXnTb ero rubenb (Hanpumep, Npu B3pbIBE XXMUI0ro AomMa, B
KOTOPOM OH Haxogwuscs). MpuMmeHnTenbHo K 0bcyxaaemon npobsieme 3To o3HavaeT. Ero
NpPaBoCnoCcobHOCTb HMKaAK He 3aBUCUT OT MPUHUMAEMOro CYy0M peLleHns n
nocnenyLmnx 4eNCTBUN OPraHOB 3arca. 3To TeXHNYeckoe opopMieHNne He MOXKET
NOBNNATbL Ha NMPaBOCNOCOOHOCTb rpa)kaaHnHa, NMbo y)Ke NpekpaTUBLLYOCS B MOMEHT
ero cMepTu, MB0O COXpPaHUBLLYOCS B NOJIHOM 06beMe, ecnn rpakaaHnH OCTaNCcsa B
XKUMBbIX, XOTS Bbl1M BCE OCHOBAHUS NMPearnonoXnTb ero rubens (Hanpumep, Npu B3pbIBe
XKMN0ro AomMa, B KOTOPOM OH Haxoguscs).

2) B NpenocTaB/ieHMN CTOPOHAM BO3MOXKHOCTW 3aKJo4aTb N0bon AoroBop, Kak
npenycMoTPEeHHbIN, TakK N He NMpefyCMOTPEHHbIN 3aKOHOAATeNbCTBOM. Takum obpasom,
CTOPOHbI MMEKT NPaBo B HEOHXOAMMBIX C/lyHasiX CaMOCTOATESIbHO co3aaBaTb Nobble
MoJenn 4O0roBOPOB, HeE NpoTMBOpeYallne AenCTBYoWeMy 3aKOHO4ATeNbCTBY;

3) B cBo6OZEe CTOPOH ONMpenenaTb YC/IOBUS 3aKJIIOYAaEMOro UMK [0roBopa, B TOM YUCHe n
MOCTPOEHHOro No yKa3aHHOW B 3aKOHOAATENbCTBE MoAeNnn. EAMHCTBEHHbIM
TpeboBaHMEM K CTOPOHE ABAAETCHA TO, 4TO n3bpaHHoe Takum obpa3om ycnoBme He
npoTnBOpPEYMsIo Obl 3aKOHY MM UHBIM HOPMATUBHO-MPABOBbLIM aKTaM. B YacTHoOCTH,
YCMOTPEHME CTOPOH HE MOXKET MMETb MecTO, ec/In CoAep>xaHne yCcoBuUs npeannucaHo
3aKOHOM WJIN UHbIMW NPABOBbLIMY aKTaMMU.

MpuMeHnTENbHO K 06Cy>xaaeMon npobreme 3To o3Ha4vaeT. Ero npaBocnocobHoCcTb
HMKaK He 3aBMCUT OT MPUHUMAEMOro CyoM peLleHns U nocieayoLmnx 0encTBmn
OpraHoB 3arca. 3To TexHn4yeckoe oYopMJIEHNE HE MOXKET MOBJINATL Ha
NpPaBoCnoCOOHOCTb rpa)kaaHuHa, NMbo yXxe NPeKpaTUBLLYICS B MOMEHT €ro CMepTu,
B0 COXPaHMBLLYOCS B MOJIHOM 06beMe, eCin rpakAaHUH OCTaJICs B XKUBbIX, XOTS Obln
BCE& OCHOBAHMSA MPeanosioXXnTb ero rubenb (Hanpumep, Npu B3pbIBE XXMUI0ro AomMa, B
KOTOPOM OH Haxoausncs). MpumMmeHnTenbHo K obcyxnaemon npobneme 3To o3HavaeT. Ero
NpPaBoCnoCOOHOCTb HMKAK He 3aBUCUT OT MPUHNUMAEMOro CYZIOM PeLleHns n
nocnenyoLmnx 4eNCTBUN OPraHoOB 3arca. 3To TeXHNYeckoe opopMaeHNne He MOXKET
NOBANATbL Ha NMPaBOCNOCOOHOCTb rpa)kaaHnHa, MMbo y)Ke NpekpaTUBLLYOCS B MOMEHT
ero cMepTu, B0 COXpPaHUBLLYOCS B NOJIHOM 06beMe, ecnn rpakaaHnH OCTaNCcsa B
XKUBbIX, XOTS OblSIN BCE OCHOBAHUA NPEAnosIoXNTb ero rnbenb (HanpumMep, Npu B3pbiBe
XKWJIOFO IOMa, B KOTOPOM OH Haxoausics).

MpumeHnTenbHO K 06cyxaaemoun npobsieme 3ToO o3Ha4aeT. Ero npaBocnocobHOCTb
HWKaK He 3aBUCUT OT NMPUHUMAEMOro CyZloM peLlleHus 1 nocsienyowmx 4encTeum



OpPraHoOB 3arca. 9T0 TeXHNYECKoe 0hopMIEHNE HE MOXKET MOBNATL Ha
NMpaBoCcnoCcobHOCTb rpakaaHnHa, NMbo y)xe NpekpaTUBLLYOCA B MOMEHT €ro cMepTH,
nnbo CoXpaHMBLLYIOCSA B MOJIHOM 0bbeMe, ecnn rpa>kgaHuH OCTasICa B XXUBbIX, XOTH Oblnn
BCE& OCHOBaHMA NpPeanosioXnTb ero rmbens (HanpnMep, Npu B3pbiBe XXMJIO0ro AOMa, B
KOTOPOM OH Haxogwuncs). NMpumeHnTenbHoO K obcyxaaemonm npobseme 3To o3HavaeT. Ero
MPaBoOCNOCOOHOCTb HMKAK He 3aBUCUT OT NPUHMMAEMOro CyJOM pPeLUeHNs U
nocnenywLwmx OeNCTBNIA OPraHoB 3arca. 3T0 TeXHMYEeCKoe ohopMaeHEe HE MOXKET
MOB/INATbL Ha NPaBOCMNOCOOHOCTL rpakgaHnHa, MMbo y>xe NpekpaTUBLLYIOCS B MOMEHT
ero cMepTu, 1Mbo CoOXpaHMBLLYIOCS B NOJIHOM o6beme, ecnun rpa)KgaHuH ocTasncs B
XKMBbIX, XOTS O6blIN BCE OCHOBaHMSA NPeanosioXnTb ero rmubens (Hanpumep, Npu B3pbiBe
>XNJI0r0 AOMa, B KOTOPOM OH Haxoawuacs).

Bce Tpu nposasneHns ceoboabl 4OroBopa B COBOKYMHOCTN HEO6X0AMMbI BCEM CybbekTam
rpakgaHckoro obopoTa s Toro, 4Tobbl OHM MO/ peasin3oBaTb CBOKO
NMYLLLECTBEHHYIO CaMOCTOATENIbHOCTb N 3KOHOMUYECKYI0 HE3aBUCMMOCTb, MPU 3TOM
KOHKYPUPYS Ha paBHbIX C MHbIMWU YHaCTHMKaMM pblHKa TOBapoB, paboT n ycayr.

B cBA3K Cc BO3pacTaHueM ponn PO, cybbekToB PO B peryanpoBaHNM 3KOHOMUYECKUNX
OTHOWeHnN, obecneyvyeHNn NpaB N OXPaHAEMbIX 3aKOHOM NHTEPEeCcoB PU3NYECKUX U
OPNONYECKMX NNL, OOHUM N3 PACNPOCTPAHEHHLIX PUANYECKNX (PAaKTOB CTAHOBUTCH
AO0MUHNCTPATUBHO-NPABOBOW aKT.

CnenyeT OTMETUTb, 3aBeLlaHNEM CYMTAOT OJHOCTOPOHHIOW caenky. ChnenoBaTesbHO,
06beHEHbl HECKOJIbKO CaMOCTOATE/IbHO-MPABOBbLIX AENCTBUA B OAWNH MHCTPYMEHT.
3aBelaTesNbHbI JOKYMEHT, 3TO aKT, KOTOPbIA OT/IMYEH OT AENCTBUSA MO NPUHATUIO
HacNeACTBEHHbIX NPaBa Kak CaMoCTOATENIbHbIX aKTOB. CyLLIEeCTBYIOT pa3/inyHble L3,
KOTOpPbIe ONMPAOTCA U He CBSA3aHbl MpaBamMu N 0693aHHOCTSAMU, TaK KakK 3aBellaTesbHble
NeNncTBus, Takne Kak NpuHATME HacneacTBa, NojlyyeHne JOBEPEHHOCTEN, He
oba3bIBaoWMe HacnenoaaTenen, HacsieHMKOB 1 OBEpUTENE yCcTaHaBMBatoLme
Kakne-nmbo NpaBOOTHOLLEHUS, HO CBA3bIBAOLME UX CAMUMUW OENCTBUAMUN, MPU 3TOM OHU
OCTAlOTCHA NOJIHOCThIO B UX BNACTU. [loBepuTeibHbIE JOKYMEHTbI, MOIyT OblTb OTMEHEHbI
B /11060 MOMEHT, a Hac/leAHUKN MOTYT U He OCYLLEeCTBNSATb AeACTBUSA MO NPUHATUIO
HacNeACTBEHHOW MacChl fa)ke Mo COBEPLUEHHO AeACTBUTENIbHOMY 3aBeLLaHuIo.

AOMUHUCTPATUBHO-MNPABOBON aKT opraHa UCNoJIHUTeNbHOW BAacTn PO — 3To
IOPNONYECKUN aKT, KOTOPbIN N34aeTCa NCNONHUTENbHBIMU U pacnopaguTesibHbIMU
opraHamm rocyiapCTBeHHOW BAAaCTN Ha OCHOBAHUN N BO UCMNOJIHEHNE 3aKOHOB U
MoL3aKOHHbIX aKTOB BbILLECTOALLMNX OPraHOB rocygapCTBEHHOr o yrnpasJieHUs B Lenax
HenocpencTBEHHOM OpraHM3aLnn NPaKTMYECKOro OCyLLEeCcTBAEHNA PYHKLNA



rocynapcTBa.

Takum obpa3om, cnenyeT OTMETUTb, HTO Ba>KHYI0 POJib B FparkAaHCKMX
NPaBOOTHOLLUEHUNAX UTPalOT lopuanyeckme akTbl, KOTOPble yCTaHaB/INBAOTCS Cy40M,
TaK Kak UMeHHO yCTaHOBJIeHNe Taknx hakToB B cyaebHOM nopsiake, korga y su He
NMeeTCst BOSMOXXHOCTW MNOSYYUTb UM BOCCTAaHOBUTb Hagjiexalme JOKYMeHThbl, KOTOpbIe
yOOCTOBEPSAOT AaHHbIA (haKT, 4TO NO3BONSAET Hanbonee NosHO 3alWNTUTL U obecneynTb
3aKOHHbIE MHTEepeChl BCEX L.

MpumeHnTensHO K 06cyxaaemon npobneme 3To o3Ha4aeT. Ero npaBocnocobHOCTb
HUKaK He 3aBUCUT OT MPUHUMAEMOro Cy0OM peLleHns 1 nocseayowmx 4encTeum
OpraHoB 3arca. 9To TexXHMU4Yeckoe 0hopMJIEHNE HE MOXKET NOBAUATL Ha
MpPaBoCNOCObHOCTb rpakaaHnHa, NMbo y)xe NpekpaTUBLLUYCA B MOMEHT €ro CMepTH,
nnbo CoOXpaHMBLLYIOCSA B MOJIHOM 06beMe, eCnin rpa>kgaHnH OCTasICa B XXUBbIX, XOTH Obinn
BCE OCHOBaHUS NMPennonoXuTb ero rmbens (Hanpumep, Npu B3pbiBE XXWUI0ro AoMa, B
KOTOPOM OH Haxogwuncs). NpumeHnTensHo K obcy>xgaemonm npobneme 310 o3Ha4vaeT. Ero
NpPaBoCrnocobHOCTb HMKaK HE 3aBUCUT OT NMPUHMMAEMOro Cy0M pPeLleHmns 1
nocneaywLwWmx 4eNCTBUN OPraHoB 3arca. 3TO TeXHNYEeCKoe 0hOpMIIEHNE HE MOXKET
MOBJINSATb Ha NPaBOCMOCOBHOCTL rpakgaHnHa, TMbo y>xe NpekpaTUBLLYIOCS B MOMEHT
ero cMepTu, 1Mbo COXpaHMBLLYIOCS B NOJIHOM o6beme, ecnu rpaxgaHuUH ocTascs B
XXNBbIX, XOTHA OblIN BCE OCHOBaHUSA NPeanosioXXnTb ero rmbenb (Hanpumep, Npu B3pbiBe
XXN0ro AomMa, B KOTOPOM OH Haxo4wuncs).

CnUcoK UcnoJsib30BaHHbIX UCTOYHUKOB

1. KoHCcTUTyuma Poccnnckonm degepaumnm (NpUHATa Ha BCEHAPOAHOM ros1I0COBaHMM 12
nekabps 1993 ropa) // Poccuinckas raseta. 1993. 25 nekabps.

2. M'paxkpaHcknm kogekc P®. YacTb nepBas: oT 30.11.94 Ne51-03 .// CobpaHue
3akKoHopaTesnbcTBa P®. 1994, Ne32. CT1.3301;

3. 'pakgaHckmnm Kogekc PO, YacTb 2: oT 26.01.96 Ne14-03 // CobpaHune
3aKoHopaTenbcTBa PP, 1996. No5. CT1.410;

4. AbyweHko O.b. NMpobnembl B3aMOBANAHUA CyAebHbIX aKTOB N lopuanYecknx akTos
MaTepuasibHOro npasa B LMBUANCTMYECKOM npouecce: MoHorpagusa / [.6.AbyluieHKo. -
M., U3paTenb KoHgpaTtbes A.H., 2013. - 230 c.



5. babaHoBa KO.B. Ponb 1 hyHKUUM tOpUANYECKNX (haKTOB B chepe (PMHAHCOBOM
neaTenbHOCTN rocygapctea // PnHaHcoBoe npaBo. - 2014. - Nel12. - C.8-12

6. banawos A.H. YcTaHoBNeHMe (haKTOB, MUMELWUX opungndeckoe 3HavyeHme: Bonpochl
TEoOpPUN N NPaKTUKN /[ ApONTParKHbIN N Fpa>KgaHCKn npouecc. - 2014, - Ne8. - C.8-14

7. benakoB A.A. AKTyasibHble BOMPOChI CyaebHOon NpakTUKK rno gesam ob yCTaHOBAEHUN
lopuaAnNYecknx hakToB, BbITEKAIOLMNX N3 COLMAbHbIX MPaBoOTHOLWEHNN // COBpeMeEHHOoe
npaso. - 2013. - Ne3. - C.7-12

8. bopyneHkos HO.MM. Opuandecknin hakT Kak obpas obcToATeNbCTBa peasibHON
nencrteutenbHocTn // Opunanyeckmum mup. - 2013, - Ne10. - C.17-20

9. bonabipeB B.A. Corsiacue Ha coBepLleHUe CcaoesiKK: npaBoBas rnpupona n MecTto B
cucTeMe rpuanyeckmnx pakTos // 3aKOoHbl Poccun: onbIT, aHanms, npakTmka. - 2012. - Ne
2.-C.12-18

10. ButpsaHcknin B.B. HekoTopble acneKTbl y4eHUS O rpaKAaHCKO-MNpaBoBOM LOMrOBOpe B
YyCNOBUAX pedopMMPOBaHNS rpaXKLaHCKOro 3akoHoaaTenbcTBa // NMpobnembl pa3Bntus
YacTHoro npaea: cbopHUK cTaTen K tobunetw B.C. Ema. M., 2011.

11. BopobbeB C.M. KOpungundeckmne pakTbl B CUCTEME MPABOOTHOLLUEHN NO KOMMEHCaL NN
MopasnbHoro Bpena // Opuct. - 2016. - Ne24. - C.12-17

12. N'paxxgaHckoe npaBo: Y4ebHuk. B 2 1./ MNMop pen. 6.M. NoHrano. T. 1. 2-e u3g.
nepepab. n gon.- M.: CtaTtyT, 2017. - 946 c.

YBennyeHne KonmyecTBa CAENO0K, noanexawmx obssaTenbHOMY HOTapuasibHOMY
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YBennyeHne KonmyecTBa CAENOK, noanexawmx obssaTensHOMY HOTapuasibHOMY
yOOCTOBEPEHUIO, B LLe/IOM HE0BX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTESIbHOMN
TeHOeHUnn, HanpaBiaeHHON Ha obecnevyeHne cTabunbHOCTK rpakaaHckoro obopoTa,
CTUMynumpoBaHue JobpoCcoBECTHOCTU ero y4acTHUKOB. CrefyeT NpucoegnHUTbLCS K
BblCK@3aHHOM B HayKe TOYKe 3peHuns, 4TO "HoTapuasbHoe yOOCTOBEPEHME CAENKN
CJ/TIY>KUT BECKOW rapaHTnen AencTBUTENIbHOCTU COEJIKU, CTPaxoBKon OT ee "pa3BopoTa”
Ha CTagun UcnosiHeHus, obnervyaeT 3anHTEPECOBaAHHON CTOPOHE O0Ka3blBaHME CBOEro
rnpasa NMpu BO3HUKHOBEHUN CNOPOB. MOCKO/IbKY ee coaep>XaHune, BpeMsa N MecTo ee
coBepLUeHUs, 0eNCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U apyrme obCcTosaTenbCTBa,
3aPMKCUPOBAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENbHON HAaAMNCLIO, MPOBEPAOTCSA
HOTapMyCOM MpPU ee CoOBepLUEeHNN N KaK [OCTOBepHbIe"

YBennyeHne KonmyecTBa CAENOK, noanexawmx obssaTenbHOMY HOTapuasibHOMY
yOOCTOBEPEHUIO, B LLe/IOM He0BX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTESIbHOMN
TeHOeHUun, HanpaBneHHON Ha obecnevyeHne cTabunbHOCTK rpakaaHckoro obopoTa,
CTUMynmpoBaHue JobpoCcoBECTHOCTU ero y4acTHUKOB. CreayeT NpucoegnHuUTbLCS K
BblCKa3aHHOM B HayKe TOYKe 3peHuns, 4To "HoTapuasbHOe yOOCTOBEPEHME CAENKN
C/IY>KUT BECKOW rapaHTnen AencTBUTENbHOCTU COEJKN, CTPaxXoBKOM OT ee "pa3BopoTa”
Ha CTagun UCnosiHeHus, obnervyaeT 3anHTEPECOBaHHOM CTOPOHE O0Ka3blBaHME CBOEro
rnpasa npu BO3HUKHOBEHUN CNOPOB. INMOCKOJIbKY ee coaep>XaHne, BpeMsa N MecTo ee
CoBepLUEeHUs, 0eNCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U apyrmue obcTosaTenbCcTBa,
3a(pnKCMpoOBaHHbIE HOTAPUYCOM ero yaoCTOBEPUTE/IbHOW HAaAMUCbLIO, MPOBEPSATCSA
HOTapWMyCOM MPU ee CoBepLUEeHNN N KaK [O0CTOBepHbIe"

YBennyeHne KonmyecTBa CAENOK, noanexawmx obssaTenbsHOMY HOTapuasibHOMY
yOO0CTOBEPEHMIO, B LLe/IOM HeE0OX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTENIbHOMN
TeHOeHUnn, HanpaBaeHHON Ha obecnevyeHne cTabunbHOCTU rpakxaaHckoro obopoTa,
CTuMynumpoBaHue JobpocoBeCTHOCTU ero y4acTHUKOB. CnegyeT NpucoeamHUTbCS K
BblCKa3aHHOM B HayKe TOYKe 3peHuns, 4To "HoTapuasbHoe yOOCTOBEPEHME CAENKN
CJTY>KUT BECKOW rapaHTnen AencTBUTENbHOCTU COEJKU, CTPaxoBKoM OT ee "pa3BopoTa”
Ha CTagun UCNoJsIHeHUSA, obnervyaeT 3anHTEPECOBaHHOM CTOPOHE O0Ka3blBaHME CBOEro
rnpasa npu BO3HUKHOBEHUN CNOPOB. NMOCKOJIbKY ee coaep>XaHne, BpeMsa N MecTo ee
CoBepLUEeHUs, OEeENCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U Apyrme obcTosaTenbCcTBa,
3a(pMKCUPOBaAHHbIE HOTAPMYCOM ero yaoCTOBEepPUTENIbHON HAaLMNCbLIO, MPOBEPA0TCSA
HOTApWMyCOM MpPU ee CoBepLUEeHNN N KaK [O0CTOBepHbIe"
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YBenmyeHne KoanyecTBa CAENOK, noasexalmnx obasaTesibHOMYy HOTapnaabHOMY
yJI0CTOBEPEHUIO, B L|eJIOM HeoOX0AMMO pacCMaTPUBaTh B Ka4eCTBE MOJIOXKUTESIbHON
TeHOEeHUNW, HanpaBieHHoM Ha obecnevyeHne cTabunbHOCTY rpakgaHckoro obopoTa,
CTUMYNMpPOBaHMe 00BPOCOBECTHOCTUN €ro y4acTHUKOB. CreayeT NpUcoeanHNTbLCS K
BbICKa3aHHOW B HayKe TOYKE 3peHus, 4To "HoTapunasbHOe yOOCTOBEPEHME CAENKM
CNY>XUT BECKOW rapaHTUen AeNCTBUTENIbHOCTU CAEeNKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaAWUN UCMNOJIHEHUSA, obneryaeT 3aUHTEPECOBaHHOM CTOPOHE [10Ka3blBaHME CBOEro
npaBa Npv BO3HUKHOBEHWN CNOPOB. [TOCKO/bKY ee cofep)xaHne, Bpems 1 MecTo ee
COBEpLUEHUS, AEeNCTBUTE/bHbIE HAMEPEHUS CTOPOH CAEeNKU N Apyrue obCcToAaTeNnbCTBa,
3a(pUKCMPOBAHHbIE HOTAPUYCOM €ro yaoCTOBEPUTENLHOM HAAMUCLIO, MPOBEPSIOTCS
HOTapPMYCOM MNPV ee COBEPLUEHUM N KaK OOCTOBEpPHbIE"
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YBenmyeHne Konnm4ecTsa CAesiok, nognexxawmx obsasaTtenbHOMY HOTapuasibHOMY
yOOCTOBEPEHMIO, B LLe/IOM HeEOBX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTENIbHOMN
TeHOeHUnn, HanpaBaeHHON Ha obecnevyeHne cTabunbHOCTU rpakaaHckoro obopoTa,
CTuMynumpoBaHue JobpocoBeCTHOCTU ero y4acTHUKOB. CnefgyeT NpucoeamHUTbCS K
BbICKA3aHHOW B HayKe TO4YKe 3peHus, 4To "HoTapuasbHOe yAOCTOBEPEHNE CAESTKN
CZTY>KUT BECKOW rapaHTUen AenCTBUTENbHOCTU COEJKU, CTPaxXoBKoM OT ee "pa3BopoTa”
Ha CTagun UCNoJsiHeHUs, obnervyaeT 3anHTEPECOBaHHOWM CTOPOHE A0Ka3blBaHME CBOEro
rnpasa Nnpu BO3HUKHOBEHUN CNOPOB. NMOCKOJIbKY ee coaep>XaHne, BpeMsa N MecTo ee
COBEpLUEHUS, OENCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U Apyrmue obCcTosaTenbCTBa,
3a(pMKCUPOBaAHHbIE HOTAPMYCOM ero yaoCTOBEPUTENIbHON HAaLMNCbLIO, MPOBEPA0TCS
HOTapWMyCOM MPU ee CoBepLUEHNN N KaK 00CTOBepHbIe"

YBenmyeHne Konnm4ecTBa CAesiok, nognexxawmx obsasatenbHOMY HOTapuasibHOMY
yOOCTOBEPEHUIO, B LLe/IOM HeEOBX0AMMO pacCMaTpPMBaTb B Ka4eCTBE MOJIOXKNTENIbHOMN
TeHOeHUun, HanpaBaeHHON Ha obecnevyeHne cTabunbHOCTK rpakaaHckoro obopoTa,
CTUMynumpoBaHue JobpocoBeCTHOCTU ero y4acTHUKoOB. CnefgyeT NpucoeamHUTbCS K
BbICKA3aHHOW B HayKe TO4YKe 3peHuns, 4TOo "HoTapuasbHOE yAOCTOBEPEHNE CAESKN
C/TY>KUT BECKOW rapaHTUen AenCcTBUTENbHOCTU COEJKU, CTPaxoBKoM OT ee "pa3BopoTa”



Ha CTagun UCNoJIHEHUS, obnervyaeT 3anHTEpPeCcOBaHHOW CTOPOHE O0Ka3blBaHME CBOEro
rnpasa npu BO3HUKHOBEHUN CNOPOB. MNMOCKOJIbKY ee coaep>XaHne, BpeMsa N MecTo ee
CoBepLUEeHUs, OENCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U apyrme obCcToaTenbCTBa,
3a(pnKCMpoBaHHbIE HOTAPUYCOM ero yaoCTOBEPUTENIbHOW HAaAMUCbLIO, MPOBEPSATCSA
HOTapPWMyCOM MPU ee CoBepLUEHNN N KaK 00CTOBepHbIe"
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YBennyeHne KonmyecTBa CAENOK, noanexawmx obssaTensHOMY HOTapuasibHOMY
yOO0CTOBEPEHUIO, B LLe/IOM He0OX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTESIbHOMN
TeHOeHUnn, HarnpaBneHHON Ha obecnevyeHne cTabunbHOCTU rpakxaaHckoro obopoTa,
CTUMynuMpoBaHmne nobpoCcoBEeCTHOCTU ero y4acTHMKOB. CnefyeT NpMcoeanHnUTbCS K
BblCK@a3aHHOM B HayKe TOYKe 3peHuns, 4To "HoTapuasbHoe yOOCTOBEPEHME CAENKN
CJ/TY>KUT BECKOW rapaHTnen AencTBUTEeNIbHOCTU COEJIKK, CTPaxoBKon OT ee "pa3sBopoTa”
Ha CTagun UCnosiHeHus, obnervyaeT 3anHTEPECOBaHHON CTOPOHE O0Ka3blBaHME CBOEro
rnpasa Nnpu BO3HUKHOBEHUN CNOPOB. IMOCKO/IbKY ee coaep>XaHune, BpeMsa N MecTo ee
CoBepLUeHUs, LeNCTBUTENIbHbIE HAMEePEeHUs CTOPOH CAENKU U apyrmve obCcToaTenbCcTBa,
3aPMKCUPOBaAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENbHOWN HAAMUCLIO, MPOBEPAOTCSA
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YBenmyeHne Konm4ecTBa CAesiok, nognexxawmx obsasatenbHoOMy HOTapuasibHOMY
YyOOCTOBEPEHUIO, B LLeJIOM HEOOX0AMMO pacCMaTpMBaTb B Ka4eCTBE NOJIOXKNTESIbHON
TeHAEeHUUN, HanpaBieHHOW Ha obecneYvyeHne cTabnnbHOCTU rpakaaHCckoro obopoTa,
CTUMynmpoBaHue 0obpoCcoBECTHOCTU ero y4acTHUKOB. CnegyeT NpucoeamHUTbCS K
BbICKa3aHHON B HayKe TOYKe 3peHns, 4To "HOoTapuasbHOe yaoCTOBEPEHME CAENKUN
CNY>XUT BECKON rapaHTuen 4encTBUTENIbHOCTU CAEJIKN, CTPaxXoBKOW OT ee "pa3BopoTa"
Ha CTaAun UCNosHeHus, obnervyaeT 3aNHTEPECOBAHHOW CTOPOHE AOKa3biBaHME CBOEro
rnpaBa Npu BO3HUKHOBEHUN CNOPOB. NMOCKOJIbKY ee coaep>XaHne, BpemMsa n MecTo ee
CoBepLIEeHUS, LENCTBUTE/IbHbIE HAMEPEHNS CTOPOH CAENIKN N Apyrmne obcTtoaTenbLCTBa,
3a(pMKCUPOBaAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENIbHON HAAMUCLIO, MPOBEPAOTCSA
HOTapWMyCOM MPU ee COBEPLUEHNN N KaK O0CTOBEpPHbIe"

YBenm4yeHne KoanyecTBa CAENOoK, noasexalmnx obasaTesibHOMy HOTapuaabHOMY
YyIAOCTOBEPEHMIO, B LI€JIOM HEOBX0AMMO pacCMaTpPUBaTh B KAYE€CTBE MOI0XKNTENIbHON
TeHAeHUMKN, HanpaB/ieHHoW Ha obecnevyeHne cTabunbHOCTU rpakaaHckoro obopoTa,



CTUMynmpoBaHue 0obpoCcoBECTHOCTU ero y4acTHUKOB. CnegyeT NpucoeamHUTbCS K
BbICKa3aHHON B HayKe TOYKe 3peHns, 4To "HOoTapuasbHoOe yaoCTOBEPEHUE CAETKU
CNY>XUT BECKOW rapaHTuen 4encTBUTENIbHOCTU CAEJIKN, CTPaxXoBKOW OT ee "pa3sopoTa"
Ha CTaAun UCNonHeHus, obnervyaeT 3aNHTEPECOBAHHOW CTOPOHE AOKa3blBaHME CBOEro
rnpasa NP BO3HNKHOBEHUN CNOPOB. [10CKOJIbKY ee cofep>XaHne, BpeMA N MeCcTo ee
CoBepLIEeHNS, AENCTBUTE/IbHbIE HAMEPEHNS CTOPOH CAENKN N Apyrune obcTtoaTenbLCTBa,
3a(pMKCUPOBaAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENbHOW HAAMNCLIO, MPOBEPAOTCSA
HOTaApWMyCOM MPU ee COBEPLUEHNUN N KaK O0CTOBEpPHbIe"

19. KpactokoB A.B. OcobeHHOCTHN topuanyecknx akToB B Hal0rosom npase // Hanorw.
2016. - Ne3. - C.29-33

YBenimyeHne KoanmyecTBa CAesoK, noasiexalmnx oba3aTesibHoOMy HOTapuaaibHOMY
yJl0CTOBEPEHUIO, B L|eJIOM HeobX0AMMO pacCMaTpPUBaTh B Ka4eCTBE NOJIOXKNTESIbHON
TeHAeHUMKN, HanpaB/ieHHON Ha obecnevyeHne cTabunbHOCTU rpaXkaaHckoro obopoTa,
CTUMYNMpPOBaHMe O0BPOCOBECTHOCTU €ro y4acTHUKOB. CriegyeT NPpUcoeanHNTbCS K
BbICKa3aHHOW B HayKe TOYKE 3peHus, 4To "HoTapunasbHOE yOOCTOBEPEHME CAENKM
CNY>XUT BECKOW rapaHTMen AeNCTBUTENIbHOCTU CAEeNKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaAun UCMoJIHeHUs, obieryaeT 3aMHTEPECOBAHHON CTOPOHE [0Ka3blBaHWE CBOEro
npaBa NPV BO3HUKHOBEHWN CNOPOB. [TOCKObKY ee coaep)xaHue, Bpems 1 MecTo ee
COBEepLUEHUS, AEeNCTBUTE/IbHbIE HAMEPEHUS CTOPOH CAENKU N Apyrue obCcToATeNnbCTBa,
3a(pUKCMPOBAHHbIE HOTAPUYCOM €ro yaoCTOBEPUTENbHOM HAAMUCLIO, MPOBEPSOTCS
HOTApPMYCOM MNPV ee COBEPLUEHUM N KaK OOCTOBEpPHbIE"

20. KpactokoB A.B. Knaccngpumkaums lopnamnyecknx 9akToB B HaJIOrOBOM MpaBe: HOBbIN
noaxon // Hanorn. - 2015. - Ne5. - C.34-38

21. Hazapos WU.[. 3Ha4vyeHne iopnandeckoro n npoueccyajibHoOro pakta onsa uenen
npasocynusa // AoMuHuUcTpaTop cyda. - 2015, - Ne2. - C.19-23

YBenmyeHne Konm4yecTBa CAesioK, nognexawmx obsasaTenbHOMY HOTapuasibHOMY
YOOCTOBEPEHUNIO, B LLesIOM HEOBX0AMMO pacCMaTpPMBaTb B Ka4eCTBE NOJSIOXKNTESIbHOMN
TeHAEeHUUN, HanpaBieHHOW Ha obecnevyeHne cTabunbHOCTU rpakaaHCcKoro obopoTa,
CTUMynunpoBaHmne 0obpoCcoBeCTHOCTN ero y4acTHUKOB. CriegyeT NpUCOeaANHUTLCA K
BblCKa3aHHOM B HAayKe TOYKe 3peHuns, 4To "HoTapuasibHoe yOO0CTOBEPEHME CAENKN
CNY)XUT BECKON rapaHTuen 0encTBUTENIbHOCTU CAEJIKMN, CTPAaxXOBKOW OT ee "pa3BopoTa
Ha CTaAun UCNonHeHus, obnervyaeT 3aNHTEPECOBAHHON CTOPOHE AOKa3blBaHME CBOEro
npaBa Npu BO3HUKHOBEHUN CNOPOB. MOCKO/IbKY ee coaep>XaHne, BpeMsa n MecTo ee
coBepLleHNs, AeENCTBUTE/IbHbIE HAMEPEHNS CTOPOH CAENKN N apyrmne obcTtoaTenbLCTBa,



3a(pMKCUPOBaAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENIbHOWN HAAMNCLIO, MPOBEPAOTCSA
HOTapMyCcoM Mpun ee COBEPLLUEHUN N KaK OOCTOBEpPHbLIe"

YBennyeHne KonmyecTBa CAENO0K, noanexawmx obssaTenbsHOMY HOTapuasibHOMY
yOO0CTOBEPEHUIO, B LLe/IOM HeEOOX0AMMO pacCMaTpmMBaTb B Ka4eCTBE MOJIOKNTESIbHOMN
TeHAEeHUUN, HanpaBieHHOW Ha obecnevyeHne cTabnnbHOCTU rpakaaHCcKoro obopoTa,
CTUMynMpoBaHmne 0obpoCcoBEeCTHOCTU ero y4acTHMKOB. CnefyeT NpMcoeanHnUTbCS K
BblCK@3aHHOM B HayKe TOYKe 3peHuns, 4To "HoTapuasbHoe yOO0CTOBEPEHME CAENKN
CNY>XUT BECKON rapaHTuUen 4encTBUTENbHOCTU CAEJIKN, CTPAaxXoBKOW OT ee "pa3BopoTa"
Ha CTagun UCnosHeHus, obnervyaeT 3anHTEPECOBaAHHON CTOPOHE O0Ka3blBaHME CBOEro
npasa Npu BO3HMKHOBEHUM CrOpPOoB. NNOCKOJIbKY ee cogep)xaHue, BpeMs U MecTo ee
COoBepLUEeHNSA, AENCTBUTEJIbHbIE HAMEPEHNS CTOPOH CAENKN N apyrune obcToaTenbLCTBa,
3a(PMKCUPOBAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENIbHOWN HAaAMNCLIO, MPOBEPAOTCSA
HOTapMyCcOM MpU ee CoOBepLUEHNN N KaK [OCTOBepHbIe"

22. MnHHebaeB P.X. Mpobaema COOTHOLLIEHUNS MOHATUI "topuandecknin pakT", "cocTas
topnagnyeckoro akTta" n "daktnyeckmn (topunandecknin) coctas" // CounanbHoe un
MeHCMoHHoe npaso. - 2011. - Ne 2. - C.29-36

YBennyeHne KonNmM4yecTBa CAENOK, noanexawmx obsisaTeNbHOMY HOTapuasbHOMY
yOOCTOBEPEHMIO, B LLesIoM He06XoaMMOo pacCMaTpPUBaTb B KAYeCTBE MOJIOXKNTENbHON
TeHOeHUWn, HanpaBaeHHON Ha obecnevyeHne cTabunbHOCTK rpakaaHckoro obopoTa,
CTuMynumpoBaHue fobpocoBEeCTHOCTU ero y4acTHUKOB. CnegyeT NpucoeamHUTbCS K
BbICKa3aHHOWM B HayKe TOYKe 3peHuns, 4TOo "HoTapuasibHOE yAOCTOBEPEHME CAESKN
C/IY>KUT BECKOW rapaHTUEn AeNCTBUTENbHOCTU COENKN, CTPaxXoBKOM OT ee "pa3BopoTa”
Ha CTadun UCNoJsiHeHUs, obnervyaeT 3anHTEPECOBaHHOW CTOPOHE O0Ka3blBaHME CBOEro
npaBa Npu BO3HMKHOBEHUM CMOpPOB. NOCKOJIbKY ee coaep)xaHue, BpeMs U MecTo ee
COBEpLUEeHUNS, OENCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U Apyrme obCcToaTenbCTBa,
3a(pnKCMpOBaHHbIE HOTAPUYCOM ero yaoCTOBEPUTESIbHON HAaAMUCbLIO, MPOBEPSATCSA
HOTapMyCOM MpU ee COBEPLUEHUN N KaK AOCTOBEpPHbLIE"

YBenmyeHne Koan4yecTBa CAeoK, noasiexalmnx oba3atesibHoOMy HOTapuaabHOMY
yJ0CTOBEPEHUIO, B LIeJIOM HeoOX0AMMO pacCMaTPUBaTh B Ka4eCTBE NOJIOXKNTESIbHON
TeHAeHUMKN, HanpaBsieHHOW Ha obecnevyeHne cTabunbHOCTU rpaXkgaHckoro obopoTa,
CTUMYNMpPOBaHMe 0O0BPOCOBECTHOCTUN €ro y4acTHUKOB. CriegyeT NpUcoeanHNTLCS K
BbICKa3aHHOW B HayKe TOYKE 3peHus, 4To "HoTapunasibHOE yOOCTOBEPEHME CAENKM
CNY>XUT BECKOW rapaHTUen AeNCTBUTENIbHOCTU CAEeNKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaguu UCMoJIHeHUs, obieryaeT 3aMHTEPECOBAHHON CTOPOHE [0Ka3blBaHNE CBOEro
npaBa NPV BO3HUKHOBEHMWN CNOPOB. [TOCKO/bKY ee coaep)xaHne, Bpems 1 MecTo ee



COBEpPLUEHUNS, AEeNCTBUTE/IbHbIE HAMEPEHNA CTOPOH CAEeNKK 1 Apyrune obcToaTenbCTBa,
3ahMKCMPOBaAHHbIE HOTAPMYCOM ero yaoCTOBEePUTENbHOW HAAMNCLIO, MPOBEPSAOTCS
HOTAPUYCOM MNpK ee COBEPLLUEHNN N KaK OOCToBepHble"

23. MnHHebaeB P.X. K BonNpocy 0 NOHATUWM topuandeckmnx pakrtos // KOpnanyveckmum mup. -
2011. - Ne3. - C.34-39

YBenmyeHne Konnm4ecTBa CAesiok, nognexxawmx obsasatenbHoOMy HOTapuasibHOMY
yOOCTOBEPEHMIO, B LLesIoM HeobXxoanMMo pacCMaTpUBaTb B KaYeCTBE MOJIOXKNTENbHON
TeHOeHUnn, HanpaBaeHHON Ha obecnevyeHne cTabunbHOCTK rpakxaaHckoro obopoTa,
CTUMynumpoBaHue [obpoCcoBECTHOCTU ero y4acTHUKOB. CnegyeT NpucoeamHUTbCS K
BbICKA3aHHOW B HayKe TO4YKe 3peHuns, 4TOo "HoTapuasbHOE yAOCTOBEPEHNE CAETKN
CZTY>KUT BECKOW rapaHTnen AencTBUTENbHOCTU COEJKU, CTPaxXoBKoOM OT ee "pa3BopoTa”
Ha CTagun UCNoJsIHeHUS, obnervyaeT 3anHTEPECOBaHHOW CTOPOHE O0Ka3blBaHME CBOEro
rnpasa NMpu BO3HUKHOBEHUN CNOPOB. MNMOCKOJIbKY ee coaep>XaHne, BpeMsa n MecTo ee
CoBepLUEeHUs, OEeENCTBUTENbHbIE HAMEPEHUS CTOPOH CAENKU U Apyrme obCcToaTenbCcTBa,
3a(pnKCMpOBaHHbIE HOTAPUYCOM ero yaoCTOBEPUTESIbHON HAaAMUCbLIO, MPOBEPSATCSA
HOTaApPUyCOM MpU ee COBEPLUEHUN N KaK AOCTOBEpHble"

24. Hekpacos C.HO. HekoTopble npobneMsbl Knaccupukaunm opuandeckmx hakTos B
CBSA3N C pacCMOTpPeHneM oTAesibHbIX KaTeropun cnopos // KOpucT. - 2012. - Ne19. - C.29-
33

25. TaTtapunHueBa E.A. ADMUHNCTPATUBHbIE aKTbl OPraHOB OMNeKU N nornevynTesnbCTBa Kak
topnanyeckme pakTbl B MPaBOOTHOLIEHNSAX NO BOCNNTaAHUIO pebeHKa B CeMbe: MOHATUE U
Knaccudpukaumsa // ADMUHUCTPaATUBHOE npasBo 1 npouecc. - 2016. - Ne6. - C.32-37

26. Yerosapse J1.A. O poroBopax v caenkax Kak ropuandecknx gakrtax // 3akoHbl
Poccuu: onbIT, aHanns, npakTuKa. - 2013. - Ne6. - C.38-43

27. Yerosapgse JI.A. O HOPpMATUBHO-BOJIEBbIX OCHOBAHUSAX N NPaBOBbLIX (POpMax OEeNCTBUN,
rnpu3sHaBaeMblX coenkamum // 3akoHbl Poccun: onbIT, aHanns, npaktuka. 2012. - Ne 3. -
C.102-19.

ITO TeEXHNYECKOE 0(POPMIIEHNE HE MOXKET MOBJINATL HA NPAaBOCNOCOOHOCTb rparkgaHuHa,
nMbo y>Ke NpeKkpaTUBLLYOCS B MOMEHT €ro cMepTu, TMB0o COXPaHMBLUYOCS B MOJIHOM
obbeMe, ecnu rpakaaHuUH O0CTaJICs B XKMBbIX, XOTS Obl/IN BCE OCHOBAHMSA NPeAnosIoXNTb
ero rmbenb (HanpuMep, NPV B3pbiBE XXMNJIOF0 AOMa, B KOTOPOM OH Haxoauacs).



ITO TeXHNYECKoe 0hOopMJIEHNE HE MOXKET MOBJINATL Ha NPAaBOCNOCOOHOCTb rparkaaHuHa,
nnbo y>xe NpekpaTUBLLYIOCS B MOMEHT ero cMepTun, MMbo COXpaHUBLLYOCS B MOJSIHOM
obbeme, ecnum rpa)KgaHuUH OCTasCs B XXUBbIX, XOTS Obl/IN BCE OCHOBAHMSA NPeanosyIoXnTb
ero rubenb (HanpuMmep, NMpu B3pbiBE XXNJIOF0 AOMa, B KOTOPOM OH Haxoauscs).

DTO TexHUYeckoe ohopMIEHNE HE MOXXET MOBJINATL Ha NPaBOCNOCOOHOCTb rpa)kgaHWHa,
b0 y)Ke NpeKpPaTUBLLYIOCS B MOMEHT ero cMepTu, 1Mbo COXPaHUBLLYHOCS B MOJSTHOM
obbeme, ecnn rpakaaHuUH OCTasICs B XKUBbLIX, XOTS OblIN BCE OCHOBAHWS NPeanosIoXNTb
ero rubenb (Hanpumep, Npu B3PbIBE XXWJIOr0 AOMa, B KOTOPOM OH HaxoOuncs).

ITO TeXHMYeCcKoe ohopMaeHE HE MOXKET MOBNATL Ha NPaBOCNOCOOHOCTb rpa)kAaHuHa,
nnbo y>xe NpekpaTmUBLLYIOCS B MOMEHT ero cMepTun, MMbo COXpaHUBLLYOCSA B MOJSIHOM
obbemMe, ecnu rpa>kgaHuH oCTasiICa B XMBbIX, XOTS Bbl/In BCE OCHOBaAHUSA NPeanosioXnNTb
ero rnbenb (Hanpumep, NpY B3pbiBE XMNJ0ro 4OMa, B KOTOPOM OH Haxogunacs).

3TO TexXHU4yeckoe opopMneHne He MO)KeT MOBJINATbL Ha I'IpaBOCI'IOCO6HOCTb rpa>xgaHumHa,
nmnéo YyXe rnpekpatmsuwyrocda B MOMEHT €ro cMepTu

eMe, eCJim rpaxxaaHmH oCTaJiCAa B XKNBbIX, XOTHA OblsIn BCe OCHOBaAHUSA npeanonoXnTb ero
rnbensb (HaI'IpI/IMep, npwn B3pbiBE XXNJ1I0ro AOMa, B KOTOPOM OH Haxogwuncs).

YBennyeHne KonNmM4yecTBa CAENOK, noanexawmx obsisaTeNbHOMY HOTapuasbHOMY
yOOCTOBEPEHMIO, B LLesIoM He06XoaMMOo pacCMaTpPUBaTb B KAaYeCTBE MOJIOXKNTENbHON
TeHOeHUnn, HanpaBaeHHON Ha obecnedyeHne cTabunbHOCTK rpakaaHckoro obopoTa,
CTuMynumpoBaHue fobpoCcoBECTHOCTU ero y4acTHUKOB. CnegyeT NpucoeamHUTbCS K
BbICKa3aHHOWM B HayKe TOYKe 3peHuns, 4TOo "HoTapuasibHOE yAOCTOBEPEHME CAESKN
C/TY>KUT BECKOW rapaHTUEn AenCTBUTENbHOCTU COENKN, CTPaxXoBKoM OT ee "pa3BopoTa”
Ha CTadun UCNoJsiHeHUs, obnervyaeT 3anHTEPECOBaHHOW CTOPOHE O0Ka3blBaHME CBOEro
npaBa Npu BO3HMKHOBEHUM CMOpPOB. NOCKOJIbKY ee coaep>xaHue, BpeMs U MecTo ee
COBEpLUEeHUNS, OENCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U Apyrme obCcToaTenbCcTBa,
3a(pnKCMpOBaHHbIE HOTAPUYCOM ero yaoCTOBEPUTEIbHON HAaAMUCbLIO, MPOBEPSATCSA
HOTapMyCOM MpU ee COBEPLUEHUN N KaK AOCTOBEpPHbLIE"

YBenmyeHne Koan4yecTBa CAeoK, noasiexalmnx oba3atesibHoOMy HOTapuaabHOMY
yJ0CTOBEPEHUIO, B LIeJIOM HeoOX0AMMO pacCMaTPUBaTh B Ka4eCTBE NOJIOXKNTESIbHON
TeHAeHUMKN, HanpaBsieHHOW Ha obecnevyeHne cTabunbHOCTU rpaXkgaHckoro obopoTa,
CTUMYNMpPOBaHMe 0O0BPOCOBECTHOCTUN €ro y4acTHUKOB. CriegyeT NpUcoeanHNTLCS K
BbICKa3aHHOW B HayKe TOYKE 3peHus, 4To "HoTapunasbHOE yOOCTOBEPEHME CAENKM
CNY>XUT BECKOW rapaHTUen AeNCTBUTENIbHOCTU CAEeNKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaAuu UCMoJIHeHUN, obieryaeT 3aUHTEPECOBAHHON CTOPOHE [0Ka3blBaHWE CBOEro



npaBa NMpu BO3HUKHOBEHUN CMOPOB. MOCKOJIbKY ee cofep)xaHune, BpeMS 1 MecTo ee
COBEpPLUEHUNS, AEeNCTBUTENIbHbIE HAMEPEHNA CTOPOH CAEeNKW N Apyrue obcToaTeNnbCTBa,
3ahMKCUpPOBaAHHbIE HOTAPMYyCOM ero yaoCTOBepUTENbHON HAAMNCLIO, MPOBEPSOTCS
HOTapPMyCOM MNPV ee COBEPLUEHUMN N KAaK OOCTOBEpPHbIE"

YBenmyeHne KoanyecTBa CAENOK, noasexalmnx obasaTesibHOMYy HOTapnaabHOMY
yJI0CTOBEPEHUIO, B L|eJIOM HeoOX0AMMO pacCMaTPUBaTh B Ka4eCTBE MNOJIOXKNTESIbHON
TeHOEeHUNW, HanpaBieHHoM Ha obecnevyeHne cTabunbHOCTY rpakgaHckoro obopoTa,
CTUMYNMPOBaHMe 00OPOCOBECTHOCTUN €ro y4acTHUKOB. CreayeT NpUcoeanHnTbCS K
BbICKa3aHHOW B HayKe TOYKE 3peHus, 4To "HoTapunasbHOe yOOCTOBEPEHME CAENKM
CNY>XUT BECKOW rapaHTUen AeNCTBUTENIbHOCTU CAENKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaAWUN UCMNOJIHEHUSA, obneryaeT 3aUHTEPECOBaHHOM CTOPOHE [10Ka3biBaHME CBOEro
npaBa NPy BO3HUKHOBEHWN CNOPOB. [TOCKO/bKY ee coaep)xaHne, Bpems 1 MecTo ee
COBEpLUEHUS, AEeNCTBUTE/bHbIE HAMEPEHUS CTOPOH CAEeNKU N Apyrue obCcToAaTeNnbCTBa,
3a(pUKCMPOBAHHbIE HOTAPUYCOM €ro yaoCTOBEPUTENLHOM HAAMUCLIO, MPOBEPSIOTCS
HOTapPMYCOM MNPV ee COBEPLUEHUM N KaK OOCTOBEpPHbIE"

YBenm4yeHne KoanyecTBa CAENOK, noasexalmnx obazatesbHOMy HOTapuaabHOMY
yOOCTOBEPEHUIO, B LI&JIOM HEOH6X0AMMO pacCMaTPUBATh B Ka4eCTBe MOJI0OXKNTENbHON
TeHOEeHUMWN, HanpaBsieHHOW Ha obecneyeHne cTabnnbHOCTU rpa)kgaHCKoro obopoTa,
CTUMYySIMpOBaHMe N06POCOBECTHOCTUN ero y4yacTHMKOB. CrnegyeT NpUCoOeanHNTBLCS K
BbICKA3aHHOW B HayKe TOYKEe 3peHUs, 4TO "HOTapunasbHOE yOOCTOBEPEHME COENKN
CNY>XUT BECKOW rapaHTuen AeNCTBUTENIbHOCTU CAEeNKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaAuWn UCMoJIHeHUs, obnervyaeT 3anHTEPECOBaHHOW CTOPOHE A0Ka3blBaHNE CBOEro
npaBa NMpu BO3HNKHOBEHMUN CMOPOB. MOCKOJIbKY ee coliep)XaHune, BpeMS 1 MecTo ee
COBEpPLUEHUNS, AEeNCTBUTENIbHbIE HAMEPEHNA CTOPOH CAENKN N Apyrune obcToaTeNbCTBa,
3ahMKCMPOBAHHbIE HOTAPMYCOM ero yaoCTOBEepPUTENbHON HAAMNCLIO, MPOBEPSAOTCS
HOTAPUYCOM MNpu ee COBEPLLUEHNN N KaK AOCTOoBepHbIe"

YBenn4yeHne KoanyecTBa CAENOoK, noasexalmnx obasatesbHOMYy HOTapuaabHOMY
yNOCTOBEPEHUIO, B LIeJIOM HE0bX0AMMO pacCMaTPUBaTh B Ka4YeCTBe MOJI0OXKNTENbHON
TeHAEeHUMWN, HanpaBsieHHOW Ha obecneyeHne cTabnnbHOCTU rpaXkgaHCKOro obopoTa,
CTUMYJIMpOBaHMe N06POCOBECTHOCTU ero y4yacTHMKOB. CrneagyeT NpUCOeanHNTBLCS K
BbICKA3aHHOW B HayKe TOYKE 3peHUs, 4TO "HOTapunasibHOE yOOCTOBEPEHME COENKN
CNY>XUT BECKOW rapaHTUen AeNCTBUTENIbHOCTU CAENKM, CTPAXOBKOW OT ee "pa3BopoTa"
Ha CTaAuu UCMoJIHeHUs, obnervyaeT 3anHTEPEeCcCOBaHHOW CTOPOHE A0Ka3blBaHNE CBOEro
npaBa NMpu BO3HNKHOBEHMUN CMOPOB. MOCKOJIbKY ee coliep)XaHune, BpeMS 1 MecTo ee
COBEpPLUEHUNS, AEeNCTBUTESIbHbIE HAMEPEHNA CTOPOH CAEeNKU N Apyrue obcToaTenbCTBa,
3ahMKCMPOBAHHbIE HOTAPMYCOM ero yaoCTOBEPUTENIbHOW HAAMNCLIO, MPOBEPSAOTCS



HOTapWMyCOM MPU ee CoBepLUEHNN N KaK [O0CTOBepHbIe"

YBennyeHne KonmyecTBa CAENOK, noanexawmx obssaTensHOMY HOTapuasibHOMY
yOOCTOBEPEHUIO, B LLe/IOM HE0BX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTESIbHOMN
TeHOeHUnn, HanpaBiaeHHON Ha obecnevyeHne cTabunbHOCTK rpakaaHckoro obopoTa,
CTUMynumpoBaHue JobpoCcoBECTHOCTU ero y4acTHUKOB. CrefyeT NpucoegnHUTbLCS K
BblCK@3aHHOM B HayKe TOYKe 3peHuns, 4TO "HoTapuasbHoe yOOCTOBEPEHME CAENKN
CJ/TIY>KUT BECKOW rapaHTnen AencTBUTENIbHOCTU COEJIKU, CTPaxoBKon OT ee "pa3BopoTa”
Ha CTagun UcnosiHeHus, obnervyaeT 3anHTEPECOBaAHHON CTOPOHE O0Ka3blBaHME CBOEro
rnpasa NMpu BO3HUKHOBEHUN CNOPOB. MOCKO/IbKY ee coaep>XaHune, BpeMsa N MecTo ee
coBepLUeHUs, 0eNCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U apyrme obCcTosaTenbCTBa,
3aPMKCUPOBAHHbIE HOTAPMYCOM €ro yaoCTOBEPUTENbHON HAaAMNCLIO, MPOBEPAOTCSA
HOTapMyCOM MpPU ee CoOBepLUEeHNN N KaK [OCTOBepHbIe"

YBennyeHne KonmyecTBa CAENOK, noanexawmx obssaTenbHOMY HOTapuasibHOMY
yOOCTOBEPEHUIO, B LLe/IOM He0BX0AMMO pacCMaTpMBaTb B Ka4eCTBE MOJIOXKNTESIbHOMN
TeHOeHUun, HanpaBneHHON Ha obecnevyeHne cTabunbHOCTK rpakaaHckoro obopoTa,
CTUMynmpoBaHue JobpoCcoBECTHOCTU ero y4acTHUKOB. CreayeT NpucoegnHuUTbLCS K
BblCKa3aHHOM B HayKe TOYKe 3peHuns, 4To "HoTapuasbHOe yOOCTOBEPEHME CAENKN
CJ/IY>KUT BECKOW rapaHTnen 4encTBUTENIbHOCTU COEJIKU, CTPAaXOBKOM OT ee "pa3BopoTa
Ha CTagun UCnosiHeHus, obnervyaeT 3anHTEPECOBaHHOM CTOPOHE O0Ka3blBaHME CBOEro
rnpasa npu BO3HUKHOBEHUN CNOPOB. INMOCKOJIbKY ee coaep>XaHne, BpeMsa N MecTo ee
CoBepLUEeHUs, 0eNCTBUTENIbHbIE HAMEPEHUS CTOPOH CAENKU U apyrmue obcTosaTenbCcTBa,
3a(pnKCMpoOBaHHbIE HOTAPUYCOM ero yaoCTOBEPUTE/IbHOW HAaAMUCbLIO, MPOBEPSATCSA
HOTapWMyCOM MPU ee CoBepLUEeHNN N KaK [O0CTOBepHbIe"



